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LB 768 , 1 1 08 , 11 2 0 , 12 2 3 , 10 9 2 , 79 4

The Committee on Ju diciary met at 1:30 p.m. on Wednesday,
February 1, 2006, in Room 1113 of th e St ate Cap itol,
Lincoln, Nebraska, for the purpose of conducting a public
h ear in g o n L B 7 6 8 , L B 11 0 8 , L B 1 1 2 0 , L B 1 2 2 3 , LB 109 2 , and
LB 794. Senators present: Patrick Bourne, Chairperson;
Dwite Pedersen, Vice Chairperson; Ray Aguilar; Ern ie
Chambers; Jeanne Co mbs; M ike Fl ood; Mike Foley; and Mike
Friend . Sen a t o r s ab s e n t : Non e .

SENATOR BOURNE: Welcome to the Judiciary Committee. This
is our s ixth day of committee hearings. We have six bills
today. My name is Pat Bourne. I'm from Omaha. To my l eft
is Senator Friend, also f rom Omaha; Senator Aguilar from
Grand Island; the committee clerk is Laurie Vollertsen from
here in L incoln; to my ri ght is committee counsel Jeff
Beaty; further to my right is Sen ator Mike Fo ley from
Lincoln; and Senator Dwite Pedersen from west Omaha. I' ll
i n t r o d u c e . . .

SENATOR Dw. PEDERSEN: El kh or n .

SENATOR BOURNE: Oh, excuse me, from Elkhorn. ( Laughte r )

SENATOR Dw. PEDERSEN: El kh or n , t h an k y ou .

SENATOR BOURNE: I' ll introduce the other members as the y
arrive. Please keep in mind that Senators have duties and
obligations throughout the afternoon, so they will be coming
and going. If they happen to leave during your t estimony,
please don 't take offense t o that. They ' re simply
conducting other legislative business. If you plan testify
on a bill, we ask that you sign in at the desk that Senator
Cudaback is at right now. Please print your name, sign and
print your name so that it's easily readable, can be entered
into the p ermanent record. Foll owing the introduction of
each bill, I' ll ask for a show of hands t o see how m ny
people plan to testify on a particular bill. The introducer
will go f irst, then w e will t ake p roponent testimony,
f ollowed by opponent testimony, and t hen if there a n y
neutral testxfxers, we will take those folks then. When you
come forward to testify, please clearly state and spell your
name for th e be nefit o f t he transcribers. All of our
hearings are transcribed, so your spelling of your name will



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 768Committee on Judiciary
Februar y 1 , 20 06
Page 2

help the transcribers immensely. Due to the large number of
bills we hear here in the Judiciary Committee, we use the
"Kermit Brashear Memorial L ighting System. " S enator s
introducing the bills g et five minutes to open and three
minutes to close if they ch oose to do so . All other
testifiers get t hree m inutes to testify, exclusive of any
questions the committee may ask of you. The blue light goes
on at three minutes; t he yellow light com es on as a
one-minute warning; and when the red light comes on, we ask
that you c onclude your t estimony. The rul e s of the
Legislature state t hat ce ll phones are not allowed in the
hearing rooms, so if you do have a cell pho ne, pl ease
disable it so as not to interrupt others. Reading some
else's testimony is not allowed. If you have testimony from
s omeone else you would like u s to enter t hat i nto th e
record, please forward it on to us and we will do that, but
we won't allow you to read that. With that, I think w e' re
ready to go . Senat o r Cu daback to op en on Legislative
Bill 768. As Senator Cudaback makes his way forward, can I
have a sho w of hand s of those folks here to testify in
support of this bill? I see five. Those in opposition? I
see none. Neut ral? I see none. W ould the proponents of
the bill please come forward and sign in and we' ll make use
of the o n-deck area. We ' ve been joined by Senator Combs
from Milligan. W ith that, Senator Cudaback, welcome.

LB 6 8

SENATOR CUDABACK: (Exhibits 1, 2, 3, 4, 5) Chair man
Bourne, Judiciary Committee members, good afternoon. I'm
Senator Cudaback from the 36th District, C-u-d-a-b-a-c-k.
Great to be wit h you here this afternoon. I will read my
comments as the testimony. I want to be c orrect into the
record. In 2003, the Nat ional Highway S afety T raffic
Administration found that car crashes are a leading cause of
death for teenagers, killing more young people than the next
three leading causes o f death co mbined. In turn , the
National Transportation Safety Board recommended that states
take action to id entify and implement solutions to reduce
these fatalities. One of the recommendations for the NTSB
asked the states to consider as part of a driver's training
program leading to full licensure in that novice drivers not
use interactive wireless communication devices. LB 768 as
introduced pro hibits persons hold ing a provisional
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operator's permit, school permit, farm permit, LPD learner' s
permit, or L P E le arner's permit from operating a mobile
phone while the vehicle they are operating is in motion and
provide for a pen alty, also. Counsel has provided you a
copy of Amendment 1984, which makes two changes. The first
change the penalty. In Nebraska law, there is no record of
the first offense that occurs towards a second offense when
the only penalty for the first offense is a mere warning.
The amendment strikes the penalty language of the bill, and
in so doing brings in to play the general penalty for the
rules of the road, offensive of 60 -682, 60-689, traffic
infraction and assessment of points found in 60-4,182. The
amendment also removes references to a mobile phone o r a
wireless telephone service from the bill and exchanges them
f or the interactive, words we have to be careful here i n
what we s a y what th e de vice is , i n teractive wireless
communications device, for the record. The mo r e co mmonly
used reference for such telecommunications device is in use
t oday. Th ey come up wi th this, I jus t ask for you r
intellect and advance this bill to the full floor so we can
get a full and fair debate on the issue. As we kn ow, it' s
becoming more and more of a so -called problem, if not a
problem. Also, I'd like to introduce, wish us tod ay, we
have from Wa shington, D .C., honorable board member of the
National Transportation Safety Boar d Kathryn O ' Leary
Higgins, so I'd like to introduce her to be our next speaker
f o r t h i s b i l l . And h er b i og r ap h y i s i n c l ud e d i n m y h a n d
out, which we handed out earlier, so.

SENATOR BOURNE: Oka y. Tha nk yo u. First, we ' ll take
questions for S enator Cudaback. Were there any questions?
Seeing n o ne , t h a n k you .

SENATOR CUDABACK: ( Inaud i b l e ) I g ot o f f eas y .

SENATOR BOURNE: See! W e' re just nice here in the Judiciary
Committee. Ms. Higgins. Welcome.

KITTY HIGGINS: ( Exhib i t 6 ) Than k y o u , M r . Ch a i r m an . I ' m
delighted to be here, not only to testify on behalf of this
legislation, it's an important issue, but al s o as a new
board member to come back to the state where I grew up. I'm
originally from Omaha, and I graduated from the University
of Nebraska, so, for me, it's a little bit of a homecoming.
We strongly support this legislation. As y ou' ve already
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heard, 90 percent of all transportation-related deaths each
year are from highway crashes. People, I think the public
thinks about the NTSB in terms of airplane accidents and
railroad accidents. But in fact, 90 percent of al l
transportation deaths each year are from highway crashes.
And unfortunately, a disproportionate number of those
highway crashes involve teen drivers between the ages of 15
and 20, young people who have only just gotten their
driver's licenses. In 1993, the Safety Board recommended
that states implement graduated d river's licensing. A n d
we' ve seen a significant reduction in the number of teenage
accidents and deaths as a result of that. In 2002, the
board added a pa ssenger restriction to it s graduated
driver's license recommendation, and in 2003, we added
further to that recommendation a restriction on cell phone
Use after we investigated a horrific accident in Maryland
where five people were killed. In spite of these changes in
driver's license practicing, there's still traffic crashes
are the leading cause of death among teenagers today,
a ccounting for 40 percent of all d eaths among 15- t o
2 0-year - o l d s . Young drivers between the ages of 15
through 20 make up less than 7 percent of the d riving
population, but compose more than 13 percent of the drivers
involved in fatal crashes; 21 percent of all highway
fatalities occur in c rashes involving teen drivers. Th e
statistics in Nebraska are just as ominous. Teen dr ivers
are less than 10 percent of the drivers in Nebraska, but
account for almost 20 percent of the dr ivers in fa tal
accidents. Nore than 28 percent of N ebraska's highway
fatalities in 2004 occurred in c rashes involving teen
drivers, more than one in four. The AAA just did a national
study that showed that this is no t j ust an issue that
affects teenagers. Th e ma jority of f atalities in teen
crashes are persons other than the teenaged drivers. In
Nebraska, AAA found that 56 percent of those killed in
accidents involving teen drivers were either passengers,
occupants of other vehicles, or nonmotorists. Nebraska has
done a lot to implement graduated driver's licensing. This
has had a significant effect in terms of reducing accidents
in this state. We think you need to do more. We hope that
you will seriously look at this issue of cell phone use
because it is a distraction. When I was helping my sons
learn to drive, cell phones really weren't a phenomena. Now
they are, and they' ve gone beyond that. They' re handheld
PDAs that are used, and oo it really is a distraction. The
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accident we looked at, we looked at t wo accidents, both
involving cell phones, both involving the loss of a number
of lives. In Nebraska, there were two recent accidents that
I want to bring to your a ttention. One in Augu st, an
84-year-old woman was killed in Omaha. The teen driver was
reaching for her cell phone and ran a stop sign and ki lled
an 84-year-old woman. More recently in October, in Morrill
County, a teen driver was text-messaging a nd drove off th e
road and she was killed, and she had a passenger in the car.
There are studies that support the significance of this, and
can document the importance of these kinds of distractions
that cell phones introduce, not just for teens, b ut for a l l
drivers. The sta tes are moving in this direction. Ten
states now have enacted these laws. Minnesota and Colorado,
neighboring states, have enacted versions of this law. We
would hope v ery m uch t hat t his is something you would
consider a priority for this session.

SENATOR BOURNE: Thank you. Lon g way to co me fo r thre e
minutes. Let me see if there are questions. S ena tor
F riend .

SENATOR FRIEND: Thank you, Chairman Bourne. Ms . Higgins,
thanks for c oming in, and we' re happy to have you. You' ll
get more than three minutes here I think. W e ' re going t o
hopefully ask you a couple of questions. I wanted to delve
into this subject just a little bit, and not, I guess, not
go too crazy. But one of things, it's always intrigued me,
this issue has always intrigued me a little b it, and we
heard a l itt le bi t about it last yea r because Senator
Cudaback has been a champion of some of these things, and
he's pretty eloquent on the topic. But what I want to try
t o figure out is whether, you know, this type of st uff, I
guess, is s tepping on mice when there's elephants running
over our head? And here's what I mean by that: when I'm in
college, we almost got in a wreck; I'm riding with a guy and
we almost get in a wreck because he leans over and tries to
light a cigarette. And just so happens, I'm coming to work
this morning, and I see somebody eating their breakfast in
their car. Now, kids, our kids, kids that are being tested
and certified are supposed to grow up real quick. I guess
what I'm a sking you is, can you make a differentiation, or
can you make an argument that a lot of this might not be ,
and you' ve got a lot of experience in this area, that's why
I ' m asking you. Can you make the argument that a lot of
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this isn't l egislative and it' s ce rtification and it' s
enforcement and it 's f olks t eaching people to drive and
maneuver in a vehicle the right way? Bec ause, you' re not
supposed to have a lic ense i f you' re going to do other
things, you know, while you' re driving a car. I mean , I
think we' re probably all guilty to a degree, but we do know
the seriousness of this. And a 16-year-old is supposed to
be, I gu ess, I think you see my point. I s there a good
differentiation between the i dea t hat we ha v e to hav e
legislation in a cer tain instance, or a certification and
testing and registration type of work can handle it for us?

KITTY HIGGINS: I think that, again, cell phones, I think
when most o f us were learning to drive, weren't a factor.
And driver's education certainly is an important, and other
kinds of requirements. But I think they' re so ever-present,
and I think just as we' ve placed other restrictions on teen
drivers because they are vulnerable, they are young, they
are not only a risk to themselves, but to others, that I
think asking them not to use t his w h ile they' re, for a
limited period o f ti me . We h ave not taken a position on
cell phones for all drivers. I mean, some people would like
to go in that direction. But we think the pu blic has a
responsibility to re cognize that there's some dangers that
can be avoided if certain kinds of restrictions are put in
place, just a s we' ve put i n pla ce, and Ne braska has,
restrictions on teenagers driving at night. You know, good
drivers will d rive w ell at night, but we, there's just an
understanding that when you' re a new driver, there's certain
things that are more challenging than others. And I think
this recognition of th is te chnology, which teenagers are
much more adept at using than most of us, and use it all the
time, and think nothing of it of mu ltitasking, it's just
something we th ink should be limited until they' re through
t hat p h a s e .

SENATOR FRIEND: I appreciate that. Jus t o ne mo r e th ing
that I wanted to delve into. It wouldn't take long. One of
the things that concerns me about legislation like this, I
think it probably concerns everybody in one way or another,
is the enforcement aspect.

K ITTY HIGGINS: Um - h u m.

SENATOR FRIEND: You have a law enforcement official pull a
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teenager over, and you look at t he si tuation and a law
enforcement officer might have thought that that person was
talking on the phone. I guess later on, you could probably
figure that out, based on the facts or to find out when that
call was made. You could grab the phone and look at it and
t ry to figure out when a call was m ade . But that la w
enforcement officer is forced into making a judgment call,
and that could force the teen into, you know, look, I didn' t
touch this phone. Ny Dad gave it to me so in c ase I get
stranded somewhere. I mean, do you see where I'm going? I
mean, there are other, you know, we' ve got seat b elt l aws
that are hard to enforce. Give me a further reason why we
should add, you know, I guess, another one that pr ovides
difficult enforcement.

K ITTY HIGGINS : I t h i n k . .

SENATOR FRIEND: H ave you found it hard to enforce, or seen
it hard to enforce in other states?

KITTY HIGGINS: My colleague, who's going to speak after me,
could perhaps answer that better than I can. And we hav e,
we now h ave te n st ates, I think it' s, we' re gaining more
experience with the enforcement of this. I think t hat the
restriction, just as some of these other restrictions, that
w e' ve talked about, we believe it's really up to parents to
help enforce these kinds of restrictions. You know, it is a
challenge for law enforcement. They' ve got a lot of things
to do. But I think if a tee nager knows t hat he 's not
supposed to be doing t his and he's doing it, I mean, you
know, there might be consequences. I do n' t, you know, I
d on' t t h i n k we expect that every kid that's driving with a
cell phone is going to g et pulled over. It's usua lly
something else i n the driving that c auses them t o be
stopped. The cell phone is a contributing, it could b e a
contributing factor. But it 's more, do we, we think it' s
important to, again, in the kind of other restrictions that
we put on, to say, look, this is just something that doesn' t
make sense when you' re learning how to drive. If there' s
enough, you need to pay attention to the road. You need not
to have any other d istractions. Just as there's some
discussion about limiting the number of occupants in a car,
i n terms of kids can drive. I mean, those are the kinds of
things, we' ve all been there, and we know how challenging it
is, both when we' re doing it ourselves but also as parents.
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And we think this is something that just makes it sort of
common sense, given, again, where this technology is going,
because it started out with cell phones, and as y o u he ard
the senator say, we' ve broadened the language because it' s
now more than that. I mean, it's interesting that you don' t
allow cell phones here, because they' re a distraction, and
we' re in a closed hearing room. And there's a reason for
that, because they are a distraction. And , you know , a
Blackberry, which I carry, and, you know, think I can 't live
without, you know, it's very...

SENATOR FRIEND: We ' re g oing, y eah, we' re going to have
s omebody follow you out to the airport to ma k e su r e tha t
you' re not using it. ( Laughter )

KITTY HIGGINS: I 'm taking the shuttle.

SENATOR FRIEND: I'm just kidding. Thank you.

SENATOR BOURNE: Senator Aguilar.

SENATOR AGUILAR : Th an k y ou .
for us to pass a law that it' s
it's not o kay if teenagers
telling my teenage daughter, I
t h i s ?

Do you think it's justifiable
okay if adults do this, but
do that? How do I justify

can do this, but you can't do

KITTY HIGGINS: Senator, we' ve already passed t hose la ws.
You restrict drivers, teens, from driving at night. You can
drive at night after certain hours. And why did we do that?
Because there's just a higher incidence of accidents for
young drivers at certain times of da y an d under cer tain
conditions. I thought that the state of Nebraska has issued
a chart, which I think is very interesting, which shows the
reduction after you passed your restrictions on, graduated
driver's licensure, shows a reduction in accidents. I mean,
it's dramatic; a 37 percent reduction in five years. I
mean, it's just, there's some common sense f actors he re.
This is just one more common sense thing. You know, we have
a responsibility, I think, both as parents and as government
to help young p eople do the right thing. It doesn't mean
they' re always going to fo llow what we say , bu t th ink
putting the rules of the road out there, just set the bright
line. And I think that's what this is about.
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SENATOR AGUILAR: And I agree with what you' re saying, but I
would also c ontend that there's some bad adult drivers out
there, don't need to be distracted by this, either.

KITTY HIGGINS: Absolutely. And we' ve all seen t h em, as
Senator Friend just indicated.

SENATOR BOURNE: Further questions? Ms. Higgins, okay, ten
states have passed similar legislation to what's being
p roposed h e r e .

KITTY HIGGINS : Ye s .

SENATOR BOURNE: What have we seen in those states in terms
of a reduction in teen fatalities?

KITTY HIGGINS: Let me, I don't know, do we...?

SENATOR BOURNE: If you don't know the answer, we' ll..

KITTY HIGGINS: I don't know that specifically.

SENATOR BOURNE: Ok ay .

KITTY HIGGINS: We could get that for you.

S ENATOR BOURNE: Okay. F urther questions? I would like t o
have that. That would help. Seeing none, thank you.

KITTY HIGGINS: Thank you.

SENATOR BOURNE: Appreciate your testimony. Next testifier
in support of this bill. Welcome.

STEVE BLACKISTONE: Tha nk you, Mr. Chairman. I am Steve
Blackistone. That's B-1-a-c-k-i-s-t-o-n-e. I'm director of
state and l ocal a ffairs with the National Transportation
Safety Board, and very much appreciate the opportunity for
Member Higgxns and I to be able to be here today. Let me
just follow up on a couple of the q u estions and comments
that she made. As we' ve noted, teen drivers are far more
dangerous drivers than are adults. Their crash risk, their
crash rates are much, much higher than adults. If you were
to see a chart by age, what you would see is teenage d.-ivers
at age 16 have a crash rate that's up here, and it goes down
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dramatically, like this, to a much lower rate by th e ti me
you' re in y our mi d-twenties. And it stays at that lower
rate and you don't see a comparable crash rate until drivers
are over about 80 years old. So, teen drivers are a clearly
distinctive class of drivers. They have a much higher risk,
a nd now matter how you measure that. A nd that's why t h e
board has concluded in a number of instances that teenagers
need, for their own sake as much as anything, need to ha ve
special restrictions on th e pr ivilege of driving, which
they' re given through the state. That , i n part , S enator
Aguilar, I think answers your question, as we see them as a
distinctive class of drivers. And until they can get so me
experience, and l earning to drive i s something that can
only, ultimately, be learned through experience, and until
they gain some m aturity, they are going to be high-risk
drivers. So that is why we have recommended things such as
a ni ghttime restriction, which you ha ve, a pas senger
restriction, and a cell phone restriction, and other types
of restrictions that are part of a comprehensive, graduated
licensing system. The question was raised regarding, is it
difficult to en force this l aw ? And , while I think it
probably would be better for a representative of t he law
enforcement community to answer that, in some cases, it may
be difficult to enforce. In some cases, it's going t o be
very obvious. But the primary, I mean, no traffic law is
enforced 100 percent of the time. The primary purpose for
this law is to create awareness and also to enable parents
t o better control their children. Parents look to the la w
for guidance in th is area in terms of dealing with their
children. The best example is in terms o f child s afety
seats. Parents will tell you that they keep their children
in seats until the law says that it's appropriate for th e m
to move to booster seats. They don't put their children in
the front seat until the law says it's appropriate for them
to sit in the front seat. So those are some examples of how
the law is us ed a nd enforced in other than a typical law
enforcement way. And with that, I would be glad to respond
to any o ther q uestions that any of the legislators might
have.

S ENATOR BOURNE: Se n a t o r Pe d e r s e n .

SENATOR Dw. PEDERSEN: Than k you, Se nator B ourne. I'm
sorry, sir, I didn't get your name, but...
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STEVE BLACKISTONE: Steve Blackistone.

SENATOR Dw . PEDER SEN: . . . B l a ck i s t o n e . Anyway,
Nr. Blackistone, do y o u hav e stud ies on any other
distractions with teenagers besides cell phones?

STEVE B L A CKISTONE:
such a s eat i n g ?

SENATOR Dw. PEDERSEN: Distr actions. Smoking, ea ting,
drinking, making out, p rimping themselves, the guys and
their hair and the girls and their makeup?

STEVE BLACKISTONE: Yeah. Y e ah. R ight. No , I am not aware
of specxfxc studies that have been done on ot her s pecific
act i v i t i es . I do kno w that th ere h ave been some
specifically on cell phone use, which has shown that it very
greatly diverts a person's attention from the driving t a sk
and creates an impairment similar to that that's created by

You mean other types of distractions

a lcoho l .

SENATOR Dw. PEDERSEN: Is the r e a ny tal k about ra dios,
stereos, television sets that a r e now in cars? I'm not
questioning at all that these kids are high risk. That's no
doubt. I mean, they have been since the beginning of time.
But why we always, I'm also on the transportation committee,
so I say "we." I' ve heard these bills over and over again,
that were on cell phones, and we' ve got al l th ese o ther
distractions that ar e just a s heavy if not more so. And
then, as I see a bill like this, I think it's schizophrenic
to hand a teenager a cell phone and then tell him not to use
i t . You kn o w wha t I mea n ? I t ' s . . .

STEVE BLACKISTONE: I don 't think we' re telling teenagers
n ot to use it. We' re telling them not to use it at a tim e
when they' re in a very high-risk situation, which is when
they' re driving. I t h ink we would always tell t eenagers
with anything that w e would give them that we would tell
ourselves: don't use this in a high-risk situation. As far
as our experience goes, while it is clear there are other
distractions in t he ca r, and one of the others is having,
for teenagers, is having other passengers in the car.

S ENATOR Dw. P EDERSEN: Um- h u m .
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STEVE BLACKISTONE: And that is another area that's b een
very heavily researched. But I think the focus has been
m ore on cell phones simply because of their, it's such a
self-evident risk and such a self-evident distraction.

SENATOR Dw . PEDER SEN: I do agree that they' re a
distraction.

STEVE BLACKISTONE: There 's a cognitive e lement th at' s
involved here. When you' re speaking with somebody who's not
in your presence, you' re having to concentrate on that
c onversation much more so than when you' re just trying to
reach down to grab your soda or tune the radio or do
s omething like th at. That requ ires fa r le ss menta l
concentration than does carrying on a conversation with
s omebody who' s n o t i n y our pr es e n c e .

SENATOR Dw. PEDERSEN: Tha n k you .

SENATOR BOURNE: Further qu estions? Nr. B l ack i s t on e ,
previously, Ns. Higgins testified that less than 10 percent
of the d rivers are m inors, but t hey a r e in volved in
20 percent of the fatalities. Now, is that nationwide?

STEVE BLACKISTONE: I think nationwide the numbers are about
6 percent and 14 percent, roughly. Here in Nebraska, it's a
slightly wider diverse.

SENATOR BOURNE: Okay. Is there data showing, I mean,
perfect world, what would reduce that number of fatalities,
other than them not driving at all? What would reduce that?
I mean, you see, I believe in solving, if there's a problem,
let's solve it directly, you know. And I want to, before I
would advocate moving this forward, I want to be co nvinced
that it's relevant relative to re ducing the number of
fatalities. An d if we can demonstrate that i t would do
that, I think it makes sense to go forward.

STEVE BLACKISTONE: Well, I th ink there are two ways of
looking at that question. One, what is the ris k that' s
created when somebody is actually using a cell phone? That
has been studied and me asured and c a n be done in a
somewhat . . .

SENATOR BOURNE: B ut, I agree, but we are.
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STEVE B L ACKISTONE: .but the second part of the question
i s .

SENATOR BOURNE: ...concentrating on youth.

STEVE BLACKISTONE: R ight.

SENATOR BOURNE: And so I guess what I want to do is make
sure that there's a direct connection between incidents of
fatalities and this conduct.

STEVE BLACKISTONE: Right, and there are no, there have not
been any, what you might call epidemiological type studies
of this for the primary reason that it is very difficult to
ascertain when t here's an accident whether or not somebody
was using his cell phone. The only way really to do it is
to rely upon their own self-reporting, which I think you
would agree is notoriously unreliable. The experience in
the states that have passed these laws, which you had asked
about previously, I believe, so far is quite limited. The
fxrst of these laws was passed in 2002, and so most of them
have not been in effect long enough to have been studied one
way or another. So we have not seen the types of dr amatic
decreases in cr ashes that w e have with other elements of
graduated licensing such as Liz pointed out to you. We are
confident that's there simply because we see what a risk it
creates. I think it's going to be difficult to measure in
terms of c onnecting cell phone-related crashes before and
a ft e r .

SENATOR BOURNE: I understand. Thank you. Senator Friend.

S ENATOR FRI E N D : Thank you , Cha i r man Bour n e .
Nr. Blackistone, don't y ou, and I touched on this a little
b i t w i t h M s. Hi gg i n s , a nd s h e w a s h e l p f u l . Don ' t y ou t h i n k ,
and I'm not trying to harp on it, but I find it, it's almost
amusing, well, it would be amusing if it isn't sad, that in
the state of Nebraska, you can get a driver's license pretty
darn easy. I mea n , the certification for somebody to get
out on a road and to take a vehicle that could be qu ite
dangerous unde r any circumstances, 20 miles an ho u r,
30 miles an hour, especially at 55 or 60, i t's a pre tty
easy, it's pretty difficult to g e t a gun in this state.
It's very easy to get behind the wheel of a car i f you ' r e
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15 years old. I gue ss my thing, and the point I 'm making
is, are we, is too much of the focus because it's out there
and we know it's happening and we see it on the road. We
see somebody blow a red light and they' re talking on a cell
phone. We see that. What we don't see is a person not, the
person blowing a red light, not on a cell phone, that's just
a bad, flat bad driver. Do esn't matter what the age is or
whatever. How did that person pass the test. I mean, it
almost should be like we look at thi s th ing and st art
realizing that it's pretty tough to get into law school and
i t's pretty hard to become a lawyer. You know, m aybe w e
should make it a little tougher to actually get behind the
wheel of a, you know, of a vehicle that could kill p eople.
Is the test in this state t oo easy ? And the o ther
49 states, are we allowing too much? Because I remember
Minnesota's, it took an hour and a half to actually take it.
I mean, it i s more intense than Nebraska's. I guess I'm
asking you t hat q uestion. Can w e f ocu s mor e on
certification than we do?

STEVE BLACKISTONE: That , cer tainly, that wo uld be an
appropriate area to look. And I can' t, I'm not familiar
with the sp ecifics of Nebr aska's te sting and licensing
system. But in general what we' ve found is that passing a
test, no ma tter how in tense it is, only assures that the
person knows how to control a vehicle. Tha t do esn't mean
they know h o w to han dle it in all sorts of, kinds of
situations. And there are certain things about driving that
y ou really can't learn except over time b y do ing i t,
particularly the c ognitive awareness, knowing what's going
on behind you, being constantly aware of what's happening to
the side, and being able to quickly identify and respond t o
situations. La st year, the Safety Board conducted a public
forum on a related topic, and that is driver education. And
what we found is, most, there's little or no evidence that
driver education as i t's now c onducted in this country
provides much of a benefit except teaching the very ba sics.
And so, because we were looking to see what works in this
area, how do we come up with a better education and testing
system that w e co uld recommend to t h e states, we found
n othing. We wound u p, instead, recommending the U . S .
Department of Education, along with NTSA, develop what would
be an adequate testing and education system. So, the short
a nswer is, while I'm not familiar with the specifics, n o ,
Nebraska's system probably isn't adequate simply because,
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from our experience, nobody's is. What's needed really is a
comprehensive look at the education, the testing, and what
happens after the person gets their license, the first s ix
to 12 months they drive. And making sure that period is as
risk-free as you can make it be.

SENATOR FRIEND: Th an k s .

SENATOR BOURNE: Senator Aguilar.

SENATOR AGUILAR: Thank you. Mr. Blackistone, your numbers
are really overwhelming, you kn o w, when you talk about
fatalities involved with cell phone u se. And I woul d
wonder, in th ose s tudies, is th ere is any separation of
extenuating factors, for i n stance, speeding and othe r
traffic violations, use of alcohol, use of seat belts? Is
any of that separated out in the numbers that you' ve
c ompi l e d ?

STEVE BLACKISTONE: The studies that have looked at the risk
of cell phone h ave no t been accident based studies, but
rather studies of performance when somebody is using a phone
and how guickly do they re spond, so th ose ar e fairly
isolated type studies. And so I would think the risks have
been. When you look at accidents, often, an accident almost
a lways is a combination of events. Rare ly is there on e
single thing that you can point to. So in those cases where
you' re looking at ac cidents, for e xample, the Maryland

number of ex tenuating factors, of which the cell phone was
the aggravating factors that we think put the dr iver ov er
the top and out of control.

SENATOR AGUILAR: Th a n k you .

SENATOR Dw. PEDERSEN: Thank you, Senator Bourne. Sir, with
the other states that have done it, how did they notify the
public when it was done. Ob viously, there's a couple of
ways. You can put it in y our driver's manual and just
gradually people are going to learn that they can't do it.
Did they do a media blitz that said, you know, from this day
forward, this b ill i s passed that kids are going to start
getting tickets? Are you aware of that, how they did it?

S TEVE BLACKISTONE: I think that has happened in at least

accident that was the basis of o ur re commendation had a
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some states where they have done it. In Maryland, my home
state, there was quite a bit of media attention given as the
effective date approached. In other states, the driver
licensing agency has made sure it's part o f the mat erials
that are sent to everybody who gets a learner's permit. And
in conjunction with t hat, a number of states have set the
effective date so that, far enough out so that nobody who is
getting their learner's permit today would be aff ected by
it, but only those in the future so that they would of, you
know, of necessity be aware of it before they ever started
the learner's permit process.

SENATOR Dw . PE DERSEN: The de finition of a cell phone, I
know, is put in here in the bill, so I kn ow what th ey' re
talking about, a phone. But are we talking about the phone,
like when you say you pick up and you use? Are you talking
about a phone like I have, if I program it right, I mean, I
just plug it into the dash and I talk to it. I don't have
to push any buttons to answer it. I don't have to push any
buttons to send anything. I can talk to my phone and never
have to lift it out of the cradle. I can do it right here,
I mean, I can pu sh a button and it' ll go onto something,
answers itself, and everything else.

STEVE BLACKISTONE: The r e a r e som e .. .

SENATOR Dw. PEDERSEN: Do them count, too? Are you talk.

STEVE BLACKISTON: In s ome, the d istinction in terms is
between handheld and a hands free telephone. Some states
have made that distinction and applied the ru l es on ly to
handheld te lephones. Our recommendation is that it should
apply to both handheld and hands free telephones because not
only are you concerned about the physical action of one hand
being tied up, b ut it 's also the ment al cogn itive
distraction that's being c reated. Agai n, when you' re
talking to somebody who's not i n your p resence, you' re
having to c oncentrate on that much more so regardless of
whether you' re holding the phone to your ear or not. So our
recommendation is that it sh ould include both t ypes of
phones.

SENATOR Dw. PEDERSEN: Th a n k y ou .

SENATOR BOURNE: Further questions? Se eing none, thank you.
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STEVE BLACKISTONE: Great . Thank you very much. We
appreciate the chance to share our recommendations with you.

SENATOR BOURNE: Thank you. The committee has been joi ned
by Senator Flood, I forgot to mention him, from Norfolk.
Next testifier in support. Welcome.

ROSE WHITE: (Exhibit 7) Goo d afternoon, gentlemen. My
name is Rose Wh ite, R-o-s-e W-h-i-t-e. I' m the public
affairs director for AAA Nebraska. Now some of y ou mig ht
wonder why is AAA he r e to day. Wel l, if we went back a
hundred years ago, it was just a few do zen m otorists who
were the o nly few with cars in Nebraska that basically got
together to help form laws that could be passed in Nebraska.
And so that commitment to this issue continues today. Now
the information that's being handed out to you is a study
t hat was just released nationally last w eek to the new s
media, which basically states that over the past ten years,
there have been 31,000 deaths caused by teenagers behind the
wheel. And of that, 11,000 teens, the drivers t hemselves
were killed, but clearly most of the people killed in those
incidents, 19,000, were other passengers, other mo torists,
bicyclists, pedestrians, and so we are here today to take a
proactive measure to help prevent additional accidents from
occurring. And I want to stress the word "proactive." The
few states that have passed certain bills such as this, they
don't really have the history really to base any successful
figures on just yet. But what we are trying to prevent from
occurring is the inc ident t hat oc curred in the Maryland
beltway basically where one teenager utilizing the c ell
phone, doing some t ext messaging, caused an accident that
killed five people. With the high popularity of cell phone
use, text messaging, and so forth that we see today among
teenagers, we want to be able to stress very strongly that
this xs a d evice that should not be used behind the wheel.
When you' re behind the wheel, you need to keep your mind on
the road, your hands on the wheels, and you eyes in front of
you as w ell a s ob serving those things around you. If
they' re involved in text messaging, clearly, all three of
those items are be ing taken away from what the task is at
hand: driving safely. And so with that, again, w e are
hoping that y o u consider th e passage of LB 768 out of
committee so it can be debated on the flo or. The
information that I passed out in front of you, I did attach
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my business card in case you have additional questions from
the research data that was gathered. But again, gentlemen,
we' re here to be proactive today, trying to p revent such
situations in Ne braska. Now , all of you asked some
excellent questions, and I just wanted to expand on a couple
o f those. You kno w, as far as cel l ph one u s e an d
distractions, you' re absolutely right that cell phone use is
only probably a minimal distraction behind the wheel. We
haven't seen any reports specifically directed at teenagers

motorists. Wh at we also know, though, is that with the new
technology that we see with t he te x t messaging, that' s
causing a whole ne w co mplication that's out there on the
roadway for our teen drivers. This bil l also might b e
difficult to en force. How do you judge the age of the
person behind the wheel. We have similar legislation out
there as we ll, child safety issues and so forth, that also
makes it difficult. But we want to send a message strong
and clear to teenagers that the engine is on, the cell phone
is off. And we plan to, if this bill is passed, to educate
the teenagers by working with the h igh s chool newspaper
editors that d o articles and stories to keep that message
out there in front of them, at least du ring t hat no vice
driving period. Gentlemen, I'd l ike t o thank you, and
ladies, excuse me , Senator Combs, for sharing this
information. And if you have any questions at this time,
I ' d b e h a pp y t o a nswer t h o s e .

SENATOR BOURNE: Th an k you . Questions for M s . White.
Ms. White, we talked about this in a different committee, or
a different day of this committee, I guess, and you know,
actually, it was in the Education Committee, and my question
was, where are the parents? You know, I don't have to worry
about this yet. My son is 13, but I guarantee you he won' t
have a cell phone. He's going to have an old AM radio with
one broken speaker (laughter), a ham radio. But, no, where
are the p arents? I mean , is this a bill that you could
argue that would say, this is just help, you know, gives the
parents some backup, or, you k now, where's the pa rental

alone. All of the studies that I have seen have been on all

i nvo l v ement i n t h i s '?

ROSE WHITE: It will cer tainly do that, Senator Bourne.
Many parents, I think, look to the legislation to maybe pass
legislation that' ll help enforce those things t hat they' !
like to see enforced at home, but they' re unable to do so.



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 768Committee on Judiciary
F ebruary 1 , 200 6
Page 19

Many teenagers today, probably most of them, clearly have a
cell phone. And many of them probably have text messaging.
And I ' m su r e many parents want t o im pose rules and
regulations, but we kn o w once th ey' re out of our sight,
they' ll basically make their own judgment. And
unfortunately, with this age group, many times they do take
risk and make poor judgment that unfortunately can result in
the death or injuries of others, and th a t's simply w hat
we' re trying to prevent.

SENATOR BOURNE: Fair enough. Senator Flood.

SENATOR FLOOD: Can a minor in the state of Nebraska enter
into a contract to purchase a cell phone and contract f o r
cel l ph o n e ser v i ce ?

ROSE WHITE: Not t hat I am aware of, Senator. It usually
requires an adult. How ever, the popularity of th ese is
growing and many parents see this as a safety feature. They
don't want their child out there on the roadway where they
can't use them. But this is simply...

SENATOR FLOOD: Thank you very much f or yo u r testimony.
Appreciate it.

ROSE WHITE: Th a n k you .

SENATOR BOURNE: Further questions? Seeing none, thank you.
Appreciate you ta king the time to testify. Next testifier
in support. Welcome.

LAURIE KLOSTERBOER: ( Exhib i t 8 ) Th an k y o u. Ny n ame i s
Laurie Klosterboer, L-a-u-r-i-e K-1-o-s-t-e-r-b-o-e-r. And
Senator Bourne, members of the Judiciary Committee, I'm with
the Nebraska Safety Council, and we are a privat e,
not-for-profit organization and a chapter of the National
Safety Council. Our mission is to provide leadership and
resources to pr omote a safe and health environment in our
workplace and community. This proposed legislation is close
to our hearts. We teach teens how to drive, approximately
1,000 students annually, and this number is growing as we
expand our programming. We ' re here today t o testify in
s uppor t . Since the pa ssage of Ne braska's graduated
licensing law, we have experienced a decline i n bo t h the
number of reported crashes and the crash data for drivers 16
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to 17 years of age. We know graduated licensing works, and
now we have the opportunity to enhance our law and further
affect positive change. For teens, the risk of being in a
car crash during t he fir st 12 to 24 months of driving is
higher than at any other point in their lives. Driving is a
complex task that requires time and pr actice to le arn.
Teens that are le arning to drive do not ne ed another
distraction such as talking on a cell phone while driving.
Graduated licensing allows young drivers to gain experience
in a controlled environment with lower risk ci rcumstances
such as night time dri ving restrictions, pas senger
limitations, mandatory restraint use for all occupants, and
cell phone restrictions. Are we discriminating against our
teenagers by adding this provision to our law? No. J ust as
our youth have limitations on being al lowed to work at
certain ages and on the type of work they can do, a cell
phone restriction will provide them with the needed time and
expertise and experience to l earn t o sa fely operate a
vehicle. I respectfully ask the members of the committee to
forward this l egislation to the full body, and I would be
happy to answer any questions that you might have of me.

SENATOR BOURNE: Thank yo u. Are there que stions f or
Ms. Klosterboer? Seeing none, thank you.

LAURIE KLOSTERBOER: Th a n k y ou .

SENATOR BO URNE: Appreciate your t estimony.
testifiers in support? Are there any testifiers in
after this gentleman? Have you signed in, sir?

PAT VENDITTE: Yes , I h av e .

SENATOR BOURNE: Thank you. If there are any opponents, if
you'd make your way forward and sign in, we'd appreciate it.

Other
support

Welcome.

PAT VENDITTE: Thank you, Senator. Senator and members of
the Judiciary Committee, first of all, I want to, my name is
Pat Venditte, V-e -n-d-i-t-t-e, representing Cornhusker
Driving School in Omaha. And I wanted to co mmend Senator
Cudaback for his efforts on LB 768. I think this is good
public policy. My primary purpose for just making a bri ef
appearance before the committee is to let you know that I
each year deal with over a t housand s tudents i n driver' s
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training where we issue the POP. And in some cases, they' re
as young a s 14 years o f ag e , an d in so me cases those
18-year-olds we take to the DNV. And you know, Senator, I
know there are a myriad of things that could come into play
to save the lives of our children across the country, but I
think it's very simple. Do you want to save lives? Raise
t he driving age. It's that simple. The question is, ar e
16-year-olds capable of handling a car? I can only tell you
from my experience since 1966 t eaching at Westside High
School, my children, one of whom is 37, got his license at
the age of 18. My 20-year-old, who attends Creighton
University, attained his license at the age of 18. I have a
daughter at Central High School who's probably about as tall
as Larry Ruth, but that's not t he rea son why she 's not
getting her license. And it' ll be 18 before she gets hers.
And I have a 14-year-old who's wanting to drive right n ow,
but that's not going to happen. I think that sometimes we
look at what o ther s tates are do ing, for ex ample, in
California, they h ave now restricted the hours with which
y oung people can drive. Inst ead of midnight being t h e
curfew, it is now 11 p.m. Iowa is considering the same. I
know this is tough. I know it's not something very popular
to tackle as a state senator, but I think it's important. I
know, the light just went off.

SENATOR BOURNE: You' ve got a minute yet.

PAT VENDITTE: Okay , one minute. You know, I think it' s
important, too, sometimes, and I don't want to belabor this
particular piece of legislation, but limiting the number of
passengers in a car, I think, is extremely important as
well. I see the ave rage yo ung person at the age of 15
getting in the car. They can barely handle a car, let alone
a cell phone and a car a t the same time. B ut if yo u hav e
any questions, Senator, I' ll be happy to answer any of them.

SENATOR BOURNE: Thank you . Are there que stions for
Nr. Venditte? Just one quick one, Nr. Venditte. Is 16 a
universal age across the country in terms...

PAT V E NDITTE:
d ata o n t h at .

SENATOR BOURNE: O k ay. Se nator Aguilar.

You know, Senator, I don't have the exact
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SENATOR AGUILAR: You say you' re from Omaha?

PAT VENDITTE: Yes .

SENATOR AGUILAR: And I have some grandchildren who live in
Omaha, and their parents kind of feel the same way you do as
far as not letting them have a driver's license as soon as
they turn 16. I think driving in Omaha is a little
different scenario than the rest of the state. In the re st
of the s tate, that's never been a conversation, but I see
it's very popular in Omaha.

PAT V E NDITTE: And you kno w, Senator, with mass
transportation, the p ublic transportation system that we
have in Omaha, you know, our kids could get from home to
school, anywhere in the city in a half hour, 45 minutes. I
traveled by bus when I was in high school. I drop my
daughter off e very da y at seven o' clock at Central High
School. I pick her up at 2:50 every day.

SENATOR AGUILAR: I don't even like to drive in Omaha.

PAT VENDITTE: Tha n k you .

SENATOR BOURNE: Other testifiers in support? Welcome.

RICHARD HEDRICK: I'm Richard Hedrick. I am for LB 768. An
accident where the driver lost control by losing a phone,
she dropped the p hone and wa s reaching down, she lost
control. When I was a lot younger, I thought my father was
over driving with both the hands on the wheel. I would use
o ne hand. Now I use both hands on the wheel with a death
g r ip . Th a n k y o u .

SENATOR BOURNE: Th ank you . Ar e
Nr. Hed r i c k ? See i n g n o n e , t h a n k yo u .
support? Testifiers in opposition?
Senator C u daback t o c l ose .

SENATOR CUDABACK: Chairman, members. First of all, we' re
not against cell phones. I mean , I w ant to make that
perfectly clear. We' re not against cell phones. We all
know that. Cell phones are great, great tools, and I don' t

business and so on goes. This bill is strictly one that was

there guestions for
Other testifiers in
Testifiers neutral?

t hink this bill here will curtail the use of them as far a s



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 768Committee on Judiciary
F ebruary 1 , 20 0 6
Page 23

actually brought to m e by the parents. Ma ny, many, many
parents have come t o m e and said, and maybe come to you,
too. I m ean, we' ve heard this in gr ocery stores, we' ve
heard, I g et it all the time. Sen ator, I'm pushing your
bill, I'm pushing bill, you k n ow, b lah, b lah, blah ,
whatever. I just think we passed legislation, what, two,
three years ago, said they can't drive from 12 at n ight,
what is it, 12 at night to six in the morning? Why do we do
that? I'd rather have them driving, keeping mind, I'm not a
parent, so I don't worry about my child being out from 12 to
six, whatever they' re doing, but my point is, nobody on the
road. Why do we stop them from driving from 12 to six? I
never did quite understand that, that's probably the safest
time to drive, there's nobody on the road, but we did. We
can pass laws that do this. We can pass laws when we think,
you know. I just don 't t h ink--and I'm getting kind of
passionate here, or whatever--but I think we owe it to our
kids, don't we , sa y hey, you probably shouldn't use that
cell phone if you' ve got your license, jump in my car, got a
500 horsepower m otor behind him, go 120, cars go fast no w,
can't you imagine this youngster behind the wheel, calling
up his or her best friend? I j ust got m y li cense. You
know, can't you im agine this? And they' ll do it. Think
back. You were a kid. I was a kid. I'd ha v e done mo re
than that. I'd have been squealing my tires. I mean, I'm
no saint (laughter) most of the time, but, no, we did these
things. We d i d them. Thi nk back. D on't think too hard,
Senator Flood, but, I mean, but we did these things. It ' s
b eing a k i d . I t h i n k i t ' s t h e r espo n s i b i l i t y o f u s t o sa y ,
hey, and we' re not really taking anything away f rom t h em.
Thirty years ago, I never even heard of a cell phone. And
what are we taking away from the kids? We' re taking away a,
I don't want to say it's a tool fo r wha tever p urpose i t
might be, for destruction or whatever, because it's not. A
cell phone is great. But probably is not great in the hands
of a 16-year-old that got behind the wh eel and pr obably
doesn't know al l t h e things that can happen to us. And I
guess that's my plea. Do what you think is best.

SENATOR BOURNE: Thank you. Are there questions for Senator
Cudaback? Seeing none, thank you. That will conclude the
hearing on Le gislative Bill 768. Senator Cudaback to open
on Legislative Bill 1108.

S ENATOR CUDABACK: There are some nurses did hand m e som e ,
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shall I slip into the record if you.

SENATOR BOURNE: Okay. We' ll enter that as part of the
r ecord. Would those folks here that want to testify in
support of L B 1108 make their way to the front of the room
and sign in on this bill as well'? Welcome.

LB 110

SENATOR CUDABACK: (Exhibits 9, 10, 12, 1 3) Chairman,
members of th e Ju diciary Committee, I'm Senator Cudaback,
I'm 74, District 36, and I will read my statement of i n t en t
rather than ramble on like I' ve been noted to do. LB 1108
amends Section 60-6,287, which currently prohibits person
from operating motor vehicles equipped with, or in which is
located, a television set so placed that the viewing screen
is visible to the driver to include the video monitor or any
similar means of visually displaying of a TV broadcast or a
video signal that it produces entertainment, information, or
business. As we all know, TV sets were what we had 30 years
a go. Now we have more things. Tha t's what that says, t o
make a long story short. This section of the bill prohibits
installation of a television set, a video monitor, or any
other similar means of vi sually displaying a television
broadcast or a vid eo signal that produces entertainment,
information, or business applications in a motor vehicle so
that viewing screen is visible to the driver while driving
the motor vehicle. Section 3 creates a distracted driving
offense for d river behavior that d istracts the person' s
attention from operating the motor vehicle and pr ovides a
penalty for the violation. Section 4 of the bill defines
interactive wireless communication device, as I sta ted
earlier, to mean an y wireless electronic communication
device that provides for voice or data communication between
two or more parties, including but not limited to a mob ile
cellular phone, a text messaging device, a personal digital
assistant that sends or receives messages, an au dio-video
player that sends and r eceives messages, or a laptop
computer that makes unlawful for a person who is operating a
motor vehicle to use such devices so placed that the viewing
screen is visible to the person while operating the vehicle.
This section also prohibits a person operating a school bus,
if nothing else, that probably should be the law . That ' s
not written in my script here, but, I mean, I can't imagine
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that being not part of the law currently. While operating a
school bus from using such a device while the vehicle is in
motion or carrying passengers, from farm, school, or
learner's permit are p rohibited from using such devices
while operating a motor v ehicle. Excep tions f or th e
emergency use of a ctivation, deactivation of such devices
are prohibited in this section also, and a penalty for the
violation. That concludes the ba sic par ts of LB 1108.
Technology has developed, as we all know. Technology has
developed in response to the marketplace, we all know, where
we now have one product doing the work of many. No longer
does one have the juggle the music player or this or that or
to, yeah. We just have come a long, long way and we simply
haven't kept up with the restrictions to handle these things
that can distract us. And that' s, I guess that's the long
and short of it. So not only do we have t he si tuational
lack of awareness at play when a cell phone is in use, we
have the c ompounded level o f distractions by al lowing
devices where sight is removed from the road the period of
t ime necessary to operate the device. The counsel h a s
dispensed the A mendment 1911 that I'm offering to further
restrict the use of these devices on page 4, l ine 11, by
prohibiting persons from handling these devices as well. I
urge the committee to advance LB 1108 and for the good of
all us, and back again, we' re not trying to do away with,
there's provisions that lets safety patrolmen, this kind of
stuff in th ere, and if you hav e an accident, naturally
you' re going to use your phone. Yo u' re not going to s a y,
oh, I can' t, you know. Naturally, you' re going to use it.

SENATOR BOURNE: Ok ay . Th an k y ou . Questions? Sen ator
Pedersen .

S ENATOR Dw. PEDERSEN: Thank you, Senator Bourne. First o f
all, how did you get these bills in the Judiciary Committee
and not transportation? The same people are here, Director
Neth, a n d w hen t h e y g ot . . .

SENATOR COMBS: It was in here last year.

SENATOR Dw. PEDERSEN: . . . ag e n d a l i ke . . .

SENATOR CUDABACK: W e ll, that' s...

SENATOR Dw . PED ERSEN: ...the Judiciary Committee has and
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then we' ll be out of transportation next week already, so.

SENATOR CUDABACK: No comment, no comment. ( Laughte r )

SENATOR Dw . PED ERSEN:
d evi ce s x n yo u r c ar ?

SENATOR CUDABACK: In my automobile now?

SENATOR Dw. PEDERSEN: Yeah .

SENATOR CUDABACK: T r u thfully, no.

SENATOR Dw. PEDERSEN: They' re making these cars with t hese
screens in t h e dash. And y ou said one of the things it
doesn't include is the global positioning display. You seen

Tell me, do you have one of these

o ne o f t hem ?

SENATOR CUDABACK: This bill does not stop such mapping, you
can't stop, I mean, we have to have a few toys, I mean, and
the, you know. God forbid any more...

SENATOR Dw. PEDERSEN: If you seen how one of them work, you
have to wa tch t hat very closely to where you' re going as
m uch as you would a movie or a, I have one. I don ' t hav e
the global tracking, but I got this little button you push,
and I bought the car used and the TV screen is up and i t' s
that TV on it , it 's t h at, I can pl ay DVDs on it, and
everything, I mean, you know. But it says right o n the
screen, do n ot use. It 's dangerous. And obviously, you
know, it's dangerous. You can look at a screen watching a
movie and tr y to drive down the road. But the global
tracking, my son-in-law has one of them. I was l ooking at
that and t hat really is, you really have to keep your eyes
on that thing if you' re using it to go somewhere. I'm ki nd
of astonished that you would say that it's all right to do
that, but you can't watch a movie.

SENATOR CUDABACK: Well, you' re the committee member. You
can put t hat i n the re, so you can do that. I appreciate
t ha t .

SENATOR Dw. PEDERSEN: Than k you , Sen a t o r .

SENATOR BOURNE: Are there further questions? Seeing n one,
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t hank y o u .

SENATOR CVDABACK: B ack to that..

SENATOR BOURNE: Go ah ea d .

SENATOR CU D ABACK: ...back to that very po int, most
companies, or I shouldn't say most companies, many, many
companies are t e lling their people, you will not use these
kind of devices while operating a vehicle.

SENATOR BOURNE: You mean, many employers are telling their
employees, if they' re using a company car?

SENATOR CUDABACK: Yes . Empl oyers. Yes, sir, such as, I
won't mention the companies, but, and California, by the
way, has adopted a policy just like this. It usually works
i t ' s way in from the coasts.

SENATOR BOURNE: Gotcha. Tha nk you. Fir s t testifier in
support. Firs t testifier in su pport. Are ther e any
supporters? Any opponents? Are the r e ot her o pponents
besides, make your way forward. Were you going to use the
on-deck area? If you' ve not signed in, if you'd do so after
your testimony, that'd be great. So, again, just, there are
no proponents? Okay, so now we' re on opponent testimony.
Welcome.

MICHAEL SMITH: Thank you. I'm Michael Smith, M-i-c-h-a-e-1
S-m-i - t - h . I ' m a deputy county attorney in Sarpy County,
and I'm here on behalf of the County Attorneys Association
to speak in op position. In particular, my attention is
drawn Section 3, and it's mostly, as a prosecutor as to how
problematic that i s in try ing to actually enforce that,
thinking of, here the case comes before me. I ' ve got this
report in front of me. What do I do with it? And I suggest
to you that what it's really trying to do is prevent certain
particular activities from h appening in a car, but the
bottom line result is is that it has to result in the unsafe
operation of a motor vehicle. And I'd suggest to you t h at
we already have l aws t hat take care of that. I f you' re
convicted of careless driving, the end result i s yo u were
driving the v ehicle in unsafe operation. As defined here,
we don't care it resulted in you doing that . The bott om
line is you r ve hicle was unsafe. You were careless. Yo u
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went over the curb. You rolled through the stop sign. You
were speeding. You violated one of those laws that made it
an unsafe operation. And again, our concern is not if the
dog threw up on your lap, which this one would seem to say
you' re interacting with the pet animal; we don't care about
that. We just ca r e th at, in fact, you performed that,
violated that offense; the bottom line, unsafe operation. I
think this is just going to open up all kinds of mischief if
w e attempt to charge things under that, and just cr eate a
more problematic prosecution in situations that are probably
already covered for the most part. Thank you.

SENATOR BOURNE: Thank yo u. Are the r e qu estions for
Mr. Smith? Mr. Smith, you were here for the previous bill.
Could you make the same argument?

MICHAEL SMITH: Not on behalf of the County Attorneys
Association, but I think a lot of the same arguments are
appl i c a b l e .

SENATOR BOURNE: Fair enough. Senat or Flood. I got to
separat e t h e t wo " F" gu ys , b e c a us e I want t o keep say i n g
" Fr i e nd " f o r "Flood. " Yea h , t ha n k you .

SENATOR FLOOD: Thank you for your testimony today. Let' s
say that, for a moment, you have somebody that t e lls t he
police officer, the trooper, on the side of the road, oh,
I ' m so sorry. I ran into this car. I w a s putting on my
makeup or I was petting my animal or I was--What else would
there be? (laughter)--using a cell phone? Would the trooper
or the police officer then put that in their r eport, and
when you read that report, would you be thinking, maybe we
should charge this person with negligent, careless driving.
I mean, you have some options there, don't you?

MICHAEL SMITH: And it depends how it comes to us. A lot of
the traffic infractions are simply the citation form. We
don't know much more than that. O n occasi on , wh e n t he r e ' s
more involved than that, they have the option of attaching a
report. If ther e's a more serious charge like careless
driving, then we will also get a larger report. And , you
know, the officer always has discretion as to whether or not
he's going to charge that at the time and how h e ' s g o i n g t o
charge it. And then again, when it comes to the prosecutor,
they have the discretion as to, in particular, how t h ey' re
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have the option of
a lone an d d e c i d i n g
c i r cumstance s or ,
to let it go.

going to file that charge. And so they
looking at those situations as they come
whether that charge is justified by the
okay, this is strange enough, we' re going

SENATOR FLOOD: Have you actually prosecuted somebody for
being distracted while driving and getting into an accident
in a s ituation like that where they' re on the phone or
something similar?

MICHAEL SMITH: It's frequently the case where somebody will
say, yes, I was on the phone, the kids were acting up in the
back, things of that nature. It happens a lot.

SENATOR FLOOD: Okay. T hank you very much.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Next testifier in opposition.

JUSTIN BRADY: Chairman Bourne, members o f the Jud iciary
Committee, my name is Justin Brady, sp elled B-r-a-d-y,
appearing today as the registered lobbyist on behalf of the
Nebraska State Home Builders Associations in opposition to
LB 1108. The Home Builders feel that there already are t he
laws on the books to take care of people who are, if they' re
running red lights, you can get them for not obeying traffic
signs. If they' re, as previous speaker talked about and
Senator Flood mentioned, there's reckless driving, careless
driving, negligent driving. So there are means to get to
people if they' re being hazardous to the others on the road.
So with that, I'd try to answer any questions.

SENATOR BOURNE: Th an k y ou . Questions for Mr. Brady.
Senato r F r i en d .

SENATOR FRIEND: Thank you, Chairman Bourne: Senator Flood
and I were ju st wo ndering, I guess, Mr. Brady, yo u' re
talking about a bunch of, I guess I'm assuming, and I want
you to verify, you' re talking about a bunch of homebuilders
en route to, you know, service, you know, type of calls and
stuff like that and are doing things maybe with OPS, things
like that. Something like this could be problematic in the
future? Set bad precedent, I mean, I'm guessing.

JUSTIN BRADY: I mean, I would say a lot ofYes that's it
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homebuilders look at th eir vehicle as ba sically their
office. I mean, they may have a brick and mortar building,
but they are spending probably most of the day going between
j ob s i t es o r bu i l d i n g s or d o i n g r epa i r s .

SENATOR FRIEND: But just to be clear, there's nobody, at
least I wo uldn't think, I mean, you know, popping a DVD
( inaudi b l e ) . . .

JUSTIN BRADY: No, they aren't watching.

SENATOR FRIEND: ...you know. But, and just to be cle ar,
what could be next is an incremental encroachment. I mean,
somebody says, well, okay, look, as Senator Pedersen pointed
out, these type of things are distracting. Look, I rode in
my brother' s, you know, SUV the other day. That OPS is
d istracting. Maybe because I was like a kid in a cand y
store, but t h e bottom line is, you know, I'm glad I wasn' t
driving because I was, you know, this sets bad p recedent,
f or t h e r e co rd .

J USTIN BRADY: It sets bad pre cedent a nd , I gues s ,
specifically, if you look at like Section 4 when it talks
about wireless use. That was one area that specifically is
an area that would directly affect them today, not just set
the precedent that later you would come back and say other
things we may add to this list.

SENATOR FRIEND: Yeah , we just wan ted clar ification.
Thanks .

SENATOR BO URNE: Thank you . Further q uestions for
Mr. Brady? Justin, i f the previous bill had been a
universal ban on cell phones in a car, would your group be
i n o p p o s i t i on t o t h at ?

JUSTIN BRADY: They would be. Yes. W e had talked about it,
but since it was the provisional and that with homebuilders
being a hazardous work site, they can't have anybody under
the age of 18 anyway, so they felt that wasn't an issue that
they would get into.

S ENATOR BOURNE: Thank you. Further q u estions? Seein g
none, thank you. Next testifier in opposition. Are there
a ny neutral testifiers? Hav e you signed in? And agai n ,
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okay, if the testifiers, we' re going to make use of the
on-deck area so as we c an expedite this. W e ' ve got six

testifiers, please make your way to the front row and sign
in prior to testifying so we can move right along. Welcome.

JOSEPH BROWN: Yes. My name is Joseph B rown. I'm a
cognitive psychologist. I'm ass ociate professor at the
University of Nebraska-Omaha and have conducted research on
attention and performance issues. I' ve been asked today to
talk a little bit about the attentional loads of holding a
cell phone conversation while doing other tasks.

SENATOR BOURNE: Okay. And you are testifying in a neutral
c apaci t y ?

JOSEPH BROWN: In a neutral capacity, I can tell you what
the scientific information is and have no opinion on public
p ol i c y .

SENATOR BOURNE: Great. Thank you.

JOSEPH BROWN: I would note that my comments are about hands
free cell phone u sage, that I th ink th e evidence in
incontrovertible that any time you take your hands off the
wheel or your eyes off the road, you increase risk f actor.
What I'm go ing to talk about today is the actual cognitive
load of having a remote conversation in an automobile. One
of the things that cognitive psychologists talk about when
they talk about attention is like it's a men tal g asoline
that can be divided up among tasks. It 's used in mental
tasks that sometimes are very, very simple, like is a light
on? Is that "X" green? At more extremes, you see things
like mental arithmetic or holding a conversation or solving
a problem in your head all reguire attention. When you' re
trying to perform two mental t asks si multaneously, those
tasks generally suffer from this dual performance decrement.
I will note that as dual performance decrement goes up, the
more difficult the tasks are. And apropos the last bi ll
that you were looking at, one way a task can be difficult is
it can b e unfamiliar. So a new driver has a much higher
task demand associated with d riving than a n exp erienced
driver. As I told my students, if you' re going to listen to
the Husker game while you' re studying a cognitive psych
exam, you' re either going to kn o w dow n and dis tance o r

bills this a fternoon. If there are oth e r neutral
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you' re going to be able to pass my exam, but you' re unlikely
to do both, and you may accomplish neither. There's quite a
bit of evidence to suggest that the attentional demand of a
cell phone conversation does h ave an impact o n driving
that's fairly substantial. We can compare it, for instance,
with listening to a radio or a talking book, something that
you guys have asked about before. And the data does s how
that there i s a h igher attentional demand of a cell phone
conversation than even trying to understand a te x t that' s
being read to you. Now, we can see that in things like
driving simulations where you can see them: slower stopping
rates, more missing signs, misjudging speed, and things like
that. We ca n also compare it to a conversation in person,
and again, the task demands of the cell phone conversation
are greater than the ta s k de mands o f a conversation in
person, partly, probably, because of t he degraded cell
phone's sound. You can actually not hear it as well, and
that takes that resource away from the driving task. But
also, the a ct of constructing someone that's not there.
You' ve made mistakes, probably, on e-mail where you tried to
communicate and did not communicate effectively because they
weren't there. The same thing applies to a cell phone.
I t ' s a harder task, and therefore draws attention away from
what I hope is the primary task of staying between the white
lines. So, there is considerable data that s uggests that
there is a real ris k as sociated with a cell phone
conversation over and above what ar e no rmally permitted
activities in a vehicle.

SENATOR BOURNE:
Senator A g u i l a r .

SENATOR AGUILAR: Thank you, Senator Bourne. Thank you for
coming today, Doctor. I hav e a hard time following your
last comment you just made. For instance, on my hands free
application on my cel l ph one, I can increase the volume
where it is louder than a normal conversation.

JOSEPH BROWN: R i ght.

SENATOR AGUILAR: How is that different than me
conversation with a passenger in my vehicle
d r i v i ng ?

J OSEPH BROWN: Well, I would say in two way s .

Interesting. Thank you . Q uest i o n s ?

h avin g a
whil e I ' m

Fi r s t , I



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1108Committee on Judiciary
Februar y 1 , 200 6
Page 33

would just answer in an empirical sense. In a study where
we have someone actually having the conversation with a
person next to them versus over a remote cell phone, they
make more mistakes. They' re worse at tracking a bulb. They
make more m istakes in a driving simulator. So we know it
h appens. The why it happens is so mething that is les s
easily known, but the sound quality is less. And we know
f rom other studies in attention that if I put a little
static, for instance, in a message that you' re listening to,
that will distract you from a second task more than if it' s
a clear signal. And how many times have you been o n you r
cell phone and said, are you there? That never happens in a
personal, when someone is in a room with you. And that' s
because the signal's degraded. Similarly, just the mental
activity of i m agining a person that's not there actually
requires mental energy. I mean, you' re constructing their
facial expression, what they' re really thinking, all those
sorts of things, and it's much h arder when t h ey' re not
present than when t hey are present. No w , which of those
actually causes the decr ement, I can 't tell you
conclusively, but I can tell you that decrement is there and
other data suggest that those may be the reasons.

SENATOR AGUILAR: Okay, but on the cell phone, I'm driving,
and it's there on the dash. I don't have to do anything but
look straight ahead. If I'm h aving a conversation, you
probably do it yourself, you have a tendency to look at the
person you' re talking to.

JOSEPH BROWN: And that may very well be true. Again, all I
can give you is the empirical data where person in pr esent
with you v ersus a rem ote l ocation where you' re doing it
hands free. You still perform worse on the t ask with the
person not th ere. And , you know, the why is speculative,
but that's what it is.

SENATOR AGUILAR: Th a nk y ou .

SENATOR BOURNE: Further questions? Senator Friend.

SENATOR FRIEND: Thank you, Chairman Bourne. Doctor, and I
d on' t mean t o beat a dead horse, the certification to me,
the testing is important, no matter what the age and let me
give you a quick example. I' ve seen people talking on a
cell phone driving fairly well. Let 's for get about the
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teenagers for a second. If somebody drops something on the
floor, leans over to pi c k it up , you know, down on the
passenger's side, I mean, we' re talking about just fl at,
like I said, f lat ou t b ad driving, you' re coming from a
neutral standpoint, how can we have conversations like this
if we' re not talking about pure incompetence as well?

JOSEPH BROWN: Well, I'm against pure incompetence. Again,
this is an issue of what is the actual, for me, my testimony
is about the actual issue of, it's like driving faster. The
faster you go, the greater the risk. In this c a se, simply
the data are t hat if you are on a cell phone, you are at
greater risk of an accident. Now, that changes depending on
how difficult the driving conditions are, how difficult he
conversation you' re having and a lot of other things.

SENATOR FRIEND: Age, experience, stuff like that.

JOSEPH BROWN: E xactly.

SENATOR FRIEND: Yeah, you' re right. Okay.

SENATOR BOURNE: Senator Combs.

SENA OR COMBS: Yes, thank you. I was just wondering in the
testing that you referenced as far as being distracted, was
there any notice of a difference given gender proclivities?
In other words, you know, females are, have a proclivity to
be able to somewhat, anecdotally at least...

J OSEPH BROWN: Yea h .

SENATOR COMBS: . ..master, multitask and master things more
so than the male gen der. And I'm tryi ng not to be
gender-biased here, but I'm saying, I'm referring to the...

SENATOR BOURNE: I s e e all t he la dies i n the audience
n odding , so . . .

SENATOR COMBS: ...I am referring to the proclivities of
each gender. Was that included in the te sting, and was
t here a n y . . . a point of curiosity for me.

JOSEPH BROWN: W e ll, I can' t.
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SENATOR COMBS: . ..I mean, that's just a point of curiosity
f or me .

JOSEPH BROWN: I mea n , generally I would think, and these
particular studies had both male an d fe male subjects.
Scientists, th ey did not report i n th i s da ta, b ut
t raditionally, and I do this, and these are people I kno w
and respect, they would have tested for gender differences,
and if they don't report them, they probably weren't there.
Generally in the se st udies, we find that it's not so much
that males and females have a gen eral better ability to
split attention. It 's simply that with specific tasks,
women may have more opportunity to pr actice that s kill.
( Laughter ) So y ou h a v e . . .

SENATOR COMBS: Yes, that's right. That's true.

JOSEPH B ROWN: ...three children screaming at you while
you' re trying to do something else, and yes, anything you
practice, you get better at. And, so, you know, but I'm not
sure that really applies to the driving circumstance.

SENATOR COMBS: Th a n k y ou .

SENATOR Dw. PEDERSEN: (Inaudible) an education here today.

SENATOR BOURNE: S enator Flood.

SENATOR FLOOD: Thank yo u, Chairman Bourne. Thank you,
Doctor, for your testimony today. I guess my question is
when we s tart bringing in, you know, you obviously present
different testimony than we' ve heard yet today, what amount
of cognitive capacity does i t require for a 22-year-old
female who just broke up wit h he r boy friend and she ' s
dealing with that emotion and she's driving home. Would you
consider that a serious distraction?

JOSEPH BROWN: Oh , certainly I would, and worse if she' s
talking to her boyfriend on the cell phone while doing i t.
( Laughter )

SENATOR FLOOD: That'd be true. I guess my second question
would be, what about a state tr ooper t hat n ot onl y is
watching his or her ra dar, m onitoring the police radio,
listening to a radio station, using one o f those co mputer
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devices to c heck warrants, would that, in your opinion, be
an excessive amount of cognitive capacity.

JOSEPH BROWN: Well , I thi nk excessive gets to a public
policy issue. Whe ther the benefits that the th e tr ooper
acquires by doing those things outweigh the additional risk
to highway safety. Clearly, when he does those tasks, it
increases the c ognitive load and makes him more likely to
make an accident. Now, you' ve got an incredibly experienced
driver who has public policy reasons to be engaged in those
other tasks, and you might as a matter of public policy
decide that the risk is wor thwhile. But the risk is
i ncr eased .

SENATOR FLOOD: So i t' s, what I gather from your testimony
is it's difficult, in your opinion, to id entify certain

can be so subjective that any bill that we consider it would
be hard to identify the specific types of t h ings someone
would have t o be doing i n order to have their cognitive
capacity compromised.

JOSEPH BROWN: Well, we can identify some things that ta ke
greater cognitive capacity than others. So a cell phone is
a greater cognitive capacity than a radio or a talking book.

SENATOR FLOOD: B ut, a distraught driver.

JOSEPH BROWN: We cannot say...

SENATOR FLOOD: ...that just broke up with his or her
boyfriend might have l ess cognitive capacity to operate a
motor vehicle...

JOSEPH BROWN: Oh absolutely. As I tell my s tudents, that
if you' re driving down the street and someone tells you, and
your girlfriend says, we need to talk about y our
relationship, you should pull over to the side of the road.
I also advise they should get out of the car and run, but
that's a whole different issue. ( Laughter )

SENATOR FLOOD: What about, I guess my next question, would
be, what amount o f cognitive capacity does it take to
operate satellite radio?

activities because the list of activities is so broad and
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JOSEPH BROWN: It would be, I mean, depends on what you mean
by operate. If you mean by listen to and make sort of hands
free adjustment, very low, at least lower than a cell phone,
so far as we c an tell because the comparison condition in
some of these studies is listening to a radio or a talking
book, which has f airly high capacity demands. So this is
greater than that.

SENATOR FLOOD: Thank you very much.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Appreciate your testimony. Next testifier in a neu tral
capacity. Is this the last testifier in a neutral capacity?

KEN DICK: But not least.

SENATOR BOURNE: But not least, exactly. Welcome.

KEN DICK: Thank you. Ny name is Ken Dick, K-e-n D-i-c-k.
I ' m senior research fellow, telecommunications, University
of Nebraska at Om aha, College of Information Science and
Technology, Peter Kiewit Institute. Get that on a business
card. Two points that I would like to address on this, and
one is, we are working currently with Congressman Terry on
the rewrite of the Telecom Act, and one of the issues that
is very necessary as we look at thi s is to not bui ld
legislature based on technology, because you all, you' re not
going to keep u p with it. And so as we start to look at
legislature that is based on a technology, it often ha s a
different impact than w hat w e ' re looking for in the fact
it' ll force different technologies onto the scene or wi ll
have, it's kind of li k e pu shing do wn on a water bed;
something else comes up. So I would encourage you a s yo u
work on policy base to be as technology neutral as possible.
And we' re working at that on a national level, but I think
it's also very important at a state level. The other thing
is, and i t's m entioned, but we need to focus on the fact
that the depth of technology in the cell phone has ch anged
radically. You ' re right now trying to deal with an issue
that changes with every breath. The new video dis plays
coming out on cell phones have a resolution and a processing
power that are un heard of until today. The re's just new
announcements coming out all the time. The processing power
d oubles on these things continually. Th ey have become s o
much more than just phones. They are NP3 players. They are
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text messaging. Anybody who is text messaging and trying to
do anything else is crazy. They' re televisions, they' re
videos, they' re e-mail, there's web surfing, there's gaming,
all of this contained in a singular device. It's gotten to
the point in classrooms, I insist students power them down
when there's exams because there are so many different ways
that they can be used, most of which are nefarious during
testing time . So, we need to understand, t o create
technology neutral policies on this because what we need to
look at is interactive communication devices would include
the Blackberry, would include two-way radios, would include
CBs. The video display device, there are students who take
the airbags of th eir car and put a seven-inch LCD screen
into their steering wheel. Why? Beca use they can. You
know, it's often that Mount Everest syndrome. But, is that
what we want them doing as they' re operating a vehicle? S o
I guess my point being, as we examine policy based, we need
to make it technology neutral.

SENATOR BOURNE: Go o d points. Thank you . Q uest i o n s ?
Seeing none, thank you. Appreciate your testimony. Other
neutral testifiers? Seeing none, Senator Cudaback to close.

SENATOR CUDABACK: I won't go on and on as I c ould, bu t I
want to make on e point. If you do anything, you do one
thing, five things, six things, you can at lea s t fi nd
something perhaps i n this bi ll that is good that you may
come to your attention and, hey, why aren't we doing this,
such as the bus driver. I think if a parent knew that a bus
driver could, maybe none of them do, I'm not saying they do,
I hope they don' t, God forbid. I don't think their parent
would be very happy if he knew a bus driver could be using a
cell phone while he's hauling your kids. I think that's one
area, if you can't do anything else, we s hould do th ings
like this. Maybe the whole bill is maybe it's ahead of its
time. California did it. Maybe we won't do it for another
two or three years, but it will pass here sometime. Maybe
do a little step a t a time. You ' re a kn owledgeable
committee. I'm going to put my faith in you. That's it.
Thank you .

SENATOR BOURNE: Thank you. Senator Agui lar.

SENATOR AGUILAR: Thank you. Speaking of bus drivers, that
could really be a problem with this legislation, because I
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would think it very likely that a lot of buses would have a
GPS system in them.

SENATOR CUDABACK: Yeah , a good point. Perhaps they do.
And maybe there's some places where we should, hey, say, you
can view them. By the way, they aren't taken out, t h ey
a ren' t add r e ss e d h er e a s such, that they' re in you r
automobile. Now maybe that's bad, maybe that's good. I'm
not, that's for you to decide. But the cell phone, I know,
I think they can currently use a cell phone while they' re
driving. Ther e's n o restriction on it unless the school
board, I guess they could, you know, within, anyway, you got
t he p o i n t .

SENATOR BOURNE: Further questions? Seeing none, thank you.
That will conclude the hearing o n Leg islative B ill 1108.
(See also Exhibits 11 and 14 .) S enator Smith is here to
open on Legislative Bill 1120. Before he begins to testify,
would those folks that are h er e wanting t o test ify in
support of this b ill please raise your hands? I see one.
A re there those in opposition? I see one. Since we hav e
one supporter, if you'd make your way forward and sign in,

none. If you wan t to wait just a second, Senator Smith,
until the room kind of clears. It's too distracting having
all of these th ings happen at one time. Senator Smith to
open on Legislative Bill 1120. Welcome.

use the on-deck area. Are there neutral testifiers? I see

L B 11 2 0

SENATOR SMITH: Thank you. For the re cord, m y na me is
Adrian Smith, r epresenting the 48th District, to introduce
LB 1120, which would b e an aff irmative defense against
double fine s in construction zones. And w h i l e I
fundamentally disagree with the insinuation that we have any
half-priced fines for speeding in Nebraska, I will live with
that with some common sense approach to t he enforcement
thereof. LB 1120 would sharpen the intent and purpose of
the double fine for speeding in construction zones and it
would provide for more r easonable and fair treatment of
motor vehicle operators. It gives a re medy to operators
when construction zone signs are poorly placed, put up too
early, or left too long. And we have situations where
someone could take the same route to work every day through
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a construction zone and o b serve n o discernible work i n
process or any hazards in sight for days and weeks, yet the
speed limit is reduced or the fine is doubled for speeding.
The signs certainly lose their impact, and I hope that that
is emphasized, that the signs lose their impact and peo ple
would pay less attention when hazards do present themselves.
There are s ituations, and I could probably document them,
but where signs are placed, when they' re placed, there a re
issues there. And so rather than just get rid of the double
fine policy altogether, which I would probably prefer, I
could live with providing the affirmative defense against
the double fines. So as to give a better understanding,
w ithin the driving public, and give more importance to t h e
s igns when t h e y a r e u p . Th an k yo u .

SENATOR BOURNE: Th an k y ou . Questions for Senator Smith.
Senator F r i end .

SENATOR FRIEND: Thank you, Chairman Bourne. Senator Smith,
this is kind of modeled after, if you' re in a sc hool z one
and, you know, children are present, you know, you back off.
If not, there may be a discrepancy between, I know, a ten
miles per hour difference in some instances. But couldn' t
you see w here s omething like t his could be problematic
because it's pretty evident most of the time, with a law
like that, the one that I mentioned, in a school zone, you
kind of know when school begins and when school ends. I t ' s
kind of tough for a driver really to discern, I'm driving
through a construction zone, you know, what's the situation
here, without being able to evaluate everything. Not the
s ame thing, right? I mean, I know it's probably modeled a
little bit after that, but not the same thing. There could
be problems here that may not be inherent in t he previous
e xample I ga v e y o u .

SENATOR SMITH: R ight. And a lot of those school zones are
only effective during the day, during the school day, a nd
with the flashing lights or otherwise.

S ENATOR FRI E N D : B ut what y ou' re thinking is that
S ubsection (c) would, you know, sort of be able to deal, I
guess, with that di screpancy or tha t potential problem,
which pretty much reads, nothing in the subsection shall be
construed to res trict or prohibit the en forcement of
subsection 1 of this section.
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SENATOR SMITH: R ight.

SENATOR FRIEND: Okay. And then, I assumed that's what you
meant, but, I was just curious. Thanks.

SENATOR BOURNE: Thank you. Further questions for S enator
Smith? Just so I unde rstand, I assume you' ve looked at
other states that have done this. I' ve been in states where
it says, fine doubles if workers are present. How many
states do that, restrict, are you aware?

SENATOR SMITH: I cannot answer that.

SENATOR BOURNE: Okay . I guess, then, the next question,
I'm trying to see how, functionally, this would work. So
what would happen is the state patrol or the police officer
would ticket somebody for being in a speeding zone and th e
penalty would be enhanced and I assume that's marked on the
citation. Then the person r eceiving the ti cket, the
obligation would be on them to somehow come in and plead not
guilty, prove up at a subsequent trial that, you know, via
pictures or whatever else at the time they w ere ticketed,
there was no machinery or road construction workers present.

SENATOR SMITH: R ight.

SENATOR BOURNE: Okay . And so then , aga in, the next
question is, is that how other states are doing it? I mean,
it seems somewhat cumbersome, and I'm just wondering if
there's another easier way to do it, simply say the police
officers can't designate on the ticket...

SENATOR SMITH: The police of ficers c ould, it 's my
understanding, could designate on the ticket that there was
no machinery or personnel present.

SENATOR BOURNE: Oka y. Furt her questions? Seeing no ne,
t hank y o u .

SENATOR SMITH: And I ' ll waive closing as I have another
bill in Natural Resources.

SENATOR BOURNE: Appreciate that . First test ifier i n
support of the bill.
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ROB BUTLER: My name is Rob Butler, B-u-t-1-e-r. You know,
this really addresses the, as Senator Friend h ad poi nted
out, the g aps in so m e i n that one-size-fits-all doesn' t
always work. On November 22 of '03, I was coming back from
the SAC Museum, you know, and I'd known that there had been
some construction just prior to 370. I kn ew th a t it was
over. I knew that because if you go to the Department of
Roads web site, you can sign up for updates. You can see
it. Adm ittedly, I'm kind of a road construction nerd. Bu t
not only that, there was also a November 5 press r elease
saying that i t wo uld be open that Thursday, the sixth, in
the World-Herald. You know, I came back, I saw th a t. I
knew that the sign was open. I mean, they were proud of,
the Department of Roads was proud it was finished earlier,
you know, and I saw the sign. I also saw a state trooper
sitting over there. Being from Omaha, I'm u sed t o, yo u
know, dealing with people who think. You know, I saw him, I
continued on with my speed at 75. I w as pulled over and
cited. You know, I brought all the, not only did I bri ng
the documentation to court, I sent it to the county attorney
the very next Monday. You know, I get to court and much to
m y surprise, the judge tells me it doesn't matter what t h e
law is as long as there's a sign. I kind of wonder why you
pass laws if that's the r eason. You kno w, th is, v ery
similar to a sch ool zone, you know, it just makes it more
reasonable. I m e an, you drive down th e in terstate just
between Lincoln and Omaha, and I have no idea what goes on
out west, but you just drive that little area, you know, and
there's a menagerie of different laws. I came this morning,
I was coming west, just west of the Platte River where it' s
65 due t o t h e n ew bridges, is a sign that says 75, fines
doubled, and less than a tenth of a mile later, you k n ow,
says, End Co nstruction, Thank You, Drive Safely. Gla d I
w asn't in tha t little area. You know , t his, again,
especially in some parts of town, you know, especially where
I live, there' s, it's an older area, not much, you know,
heavy police presence. Maybe they get bored sometimes. I
hope not. But this just really, really sets it to an even
playing field. And again, this isn' t, I spoke last year on
a very similar bill introduced by Senator Smith, which would
have, you kn ow, made i t absolute. T hi s merely lets you
bring that evidence to court and say , l ook, nothing was
here, you k n ow, and t he ju dge ca n say , yes, that was
probably a reasonable assumption that yo u made that
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construction was over, and here you go. But that's not to
be, and I think that's why we certainly need to pass this.
It will certainly be in the interests of everybody, and not
to mention, you know, when you have this one-size-fits-all,
like Senator Smith, very much like crying wolf. You know,
it's a construction zone, there's no construction. Suddenly
there is construction, you don't believe it, and that's when
somebody gets killed.

SENATOR BOURNE: Th a n k y ou . Questions? Senator Friend.

SENATOR FRIEND: Thank you, Chairman Bourne. Mr. Butler,
one of the things, I didn't mention it to Sena tor Smith,
that seems a little bit problematic to me, I was wondering
if you can address it: the laws are in place to a degree,
wouldn't you a gree w ith t h is, the laws are in place to a
degree to protect that driver. A lot of construction zones
are inh erently dangerous. Doesn 't ma tter if the re' s
somebody working at that particular construction zone or
not. So xf I'm fly ing through there, if I say, well, I
mean, you know, obviously there's no machinery, and clearly,
there's no people around, I' ve got the green light to pretty
much, you know, kick it back up to what it's supposed to be.
Narrower. Y ou kn ow, I' ve seen people hit, you k now,
barriers and t h ings that could cause further problems, you
know, five seconds later. Isn't that part of the reason for
the law, and aren't we, you k n ow, k ind of tapping into
something here that maybe we don't need to tape into? I
mean, could you speak to that a little?

ROB BUTLER: No, I don't think we are. I think w hat thi s,
what you' re looking at is, fo r example, down at, on the
n orth freeway jump by Creighton, there's no, when you ge t
right above Cuming, there's no co nstruction, there's no
w orkers, hasn't been there for a whi le, h asn't been a n y
equipment. Clearly a construction zone, but we' re, what I
think this is addressing is leaving signs up, you know, the
attitude of the Department of Roads when I addressed it with
them was t hat t hey had a paint and pavement policy. Once
t he paint and pavement policy, or once th e paint a nd
pavement was down, that road was open. If a contractor had
anything else left, had any barricades, in my situation,
there was s tacks o f barricades left, clearly ready to be
picked up, what that really addresses, what this addresses
rather is, is not situations like by Creighton where it
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clearly needs to be that for a reason, and not for only the
safety of the construction workers whether they' re present
or not, but for the safety of th e driver. That ' s, of
course, a very b ad area down there at this time. I think
what this, though, does, is again addresses what I had in
'03. You know, you talked about, you brought up a school
zone, you know, seeing a kid walking at three in the morning
on a Sunday in July doesn't make it a school zone. And I
think that's just the same thing here. What you' re trying
to, and again, this isn't carte b lanche. This is no t, you
know, as you say, kick it up. You know, this is a situation
where the state of Nebraska is trusting people to drive a
3,000 or 4,000 pound car at 110 foot per second, at 75 miles
an hour, yet you don't trust them to think. A nd i t's n ot,
again, it's not an extreme test that we' re doing here. This
isn't a situation of, you kn ow, w hat type of equipment
constitutes construction. I mean, the fact that a g uy is
over t h er e wi t h a "weed whacker," is that construction?
Maybe not. Ma ybe i t is. We' re not, we' re doing an
all-or-nothing situation, I think.

SENATOR FRIEND: Yeah, I mean, I think I see your point, but
I mean, you know, when West Dodge Road, I mean, there's been
all kinds o f pr oblems out there in Omaha, you know, with,
weather because of the construction they did at one point in
time, and r emoved some of th a t eq uipment to move to
s omething else that Omaha felt like t hey needed t o
t r y . . .(recorder malfunction)...at an unsafe rate of s peed,
wouldn't it still provide a deterrence, I mean, and a safety
measure for the driver. I guess that's what I'm asking.

ROB BUTLER: And again, as I think, and I hope that I'm not
redundant here, as I think it was add ressed b y Sen ator
Smith, this d oesn't just get rid of it. This just allows
you to take into consideration, and this doesn't provide a n
absolute defense. You c an't go to a judge and say, there
was no construction. He's going to say, f ine, dismissed.
Thxs, you know, gives you a reason to present that. You
know, a judge may st ill s ay, y es , I think t his is a
construction zone. That fine is doubled. And, you know, I
understand your concern, and I'm pretty concerned by that,
too. I mean , I'm a, you know, this is the first speeding
ticket I had got in about 12 years.

SENATOR FRIEND : Y eah , I . .
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ROB BUTLER: I'm a pretty methodical driver.

SENATOR FRIEND: Ok ay .

SENATOR BOURNE: Senator Flood.

SENATOR FLOOD: Tha nk you, Chairman Bourne. Thank you for
your testimony today. Let 's i magine for a mom ent t hat
you' re driving in y our vehicle and you' re going up a very
slight incline, and you' ve entered a construction zone. An
incline continues for a thousand, 1,500 feet, and you have
determined based upon your observations that yes, you' re in
a construction zone, but no, there are not any construction
workers present. Fu rthermore, I don't see any m achinery
present. So you accelerate up to what the normal speed
would be, exceeding the construction zone limit, let's say
by 20 miles an hour. As you get to the top of the hill,
there's a road grader that is suddenly entered into y our
vision and o bservation. And the road gra der i s now
proceeding onto the highway, and t h ere's a con struction
worker with a Slow sign, and you' re traveling 20 miles in
excess of what the posted limit in the construction zone is.
If we pass this bill, have we compromised someone's life at
this point in your opinion?

ROB BUTLER: No, because we' ve already addressed that in
laws that directly address unsafe for conditions. You know,
a re you n o t . . .

SENATOR FLOOD: Hold on a second. You just said, and I' ll
give you an opportunity to answer, but we are going on the
assumption that the driver has made the decision based upon
what this law reads that he or she has the ability under the
law to d isobey our signs based on his or her observations.
I want to qualify that before you answer. Thank you.

ROB BUTLER: No, I don't believe that is necessarily so. I
mean, do y o u re ally want p eople t o follow a sign they
believe, we' re not talking about safety here, and, you know,
you should always be safe to begin with. But I don't think
we' re talking about safety. Do you want people to follow a
sign they believe to be inaccurate?

SENATOR FLOOD: W e ll, if you were, I' ll ask t he questions



Transcript Prepared by the Clerk of the Legislature
Transcriber's Office

LB 1120Committee on Judiciary
Februar y 1 , 200 6
Page 46

today, and y ou' ll answer them. But as you' re traveling up
the incline, the s peed limit has been posted for a safety
reason. I personally don't want you making up your own mind
as to what the sign means when we have construction workers
on the other side of the hill. Do you see what I'm saying?

ROB BUTLER: I absol utely see what you' re saying. And
again, this, and I think that this does not, again, doesn' t
just give it a flat out reason. I mean, are you potentially
endangering people, including yo urself and those workers?
Yes, but, you know, we' ve potentially endangered ourselves
raising it to 75 on the interstate, raising it to 65 back in
t he e r g h t i e s .

SENATOR FLOOD: If t h at's the case, then when why were you
traveling 75 if you' re concerned about the safety?

ROB BUTLER: I wasn't c oncerned about the safety. It was a
clear road, rural divided highway, nonconstruction zone.

SENATOR FLOOD: You and I might disagree on this issue, but
I appreciate the fact that you' ve come down to testify, and
maybe you an d I can tal k ab out this after the hearing.
T hank y ou .

ROB BUTLER: I appreciate that.

S ENATOR BOURNE: Further questions? Jus t for cl arity, i f
the sign sa ys, Construction Zone, Speed Limit 65 Miles an
Hour, Fines Double, what's the speed limit?

ROB BUTLER: I'm sorry. Can you repeat that'?

SENATOR BOURNE: The sign says, whether there's construction
machinery, construction workers, doesn't matter, if the sign
says Speed Limit 65 Miles an Hour, Construction Zone, Fines
Double, what's the speed limit?

ROB BUTLER: Indeed, that is still 65.

SENATOR BOURNE: Exact ly . So i f you go 70, assuming the
bill is pa ssed, d o you still get ti cketed for be ing
five miles and hour over?

ROB BUTLER: We ll, you'd be within that five, whatever that
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fine is and not looking at it...

SENATOR BOURNE: Exactly. You just...

ROB BUTLER: ...but you' re going to be doubled it.

SENATOR BOURNE: Exactly.

ROB BUTLER: And w e' r e n ot . . .

SENATOR BOURNE: So there's nowhere in here that says you
can arbitrarily set the speed limit, set your speed. If the
s peed limit is 65, it's 65. We ' re just talking about th e
p enal t y .

ROB BUTLER: Vm-hum, and that's now what I'm here today to
discuss. And, of course, that's not what this bill is. You
know, this b ill e xpressly deals with c onstruction or
potential perceived construction.

SENATOR BOURNE: I understand, but I'm following up on what
Senator Flood was saying. And the point is, if the pos ted
speed limit is 65, whether it's construction zone or not,
what the issue is is your excessive speed, the fine for that
speed, going to be doubled or not? That's the issue.

ROB BUTLER: And at pres ent, it is . And again , my
situation, you know, I had every reason to believe that sign
was wrong. Ha d this been place, I probably may have still
been fined because there's no affirmative defense for that,
but I would not have been doubled.

SENATOR BOURNE: Exactly. Senator Friend.

SENATOR FRIEND: And thank you, too, Nr. Butler. We' re not,
I don't think we' re meaning to appear to be badgering you or
anything. Maybe we are. But, wouldn't you agree that a lot
of penalties are pu t in place by folks like u s as a
deterrence measure. And doubling, there's a public policy
reason to double fines in a construction zone. And I think,
I could b e wro ng, bu t I believe that the public policy
reason is to probably to provide some deterrence. Like, the
speed limit is 75. We all know that. In this construction
zone, it's 65, a nd we really mean it. Because it's extra
dangerous and the public policy argument i s tha t if you
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exceed 65, we' re going to crank it up a notch on you. We
made that public policy decision, so wouldn't you agree that

like this. And right or wrong, we live with that type of
stuf f eve r y d ay .

ROB BUTLER: Well, as for yo u r qu estion of, you know,
putting out a deterrent, I think y ou ha v e put out a
deterrent, but I don 't thin k it 's very co nsistent.
Certainly, you know, doubling a fine in a construction zone
for speed, that m akes perfect sense. And truthfully, I'm
all for that, you know. But you' re not going to, you know,
first offense drunk driving, I understand, is about a $400
fine? But if you do it through a construction zone, it' s

there is an id e a of deterrence associated with decisions

not .

SENATOR FRIEND: We ' re t rying to ta ke a...I'm sorry, I
didn't mean to interrupt you. Go ahead.

ROB BUTLER: And I would appreciate that I understand that
some stuff has been i n troduced by Lowen Kruse to change
that, and I do appreciate that. But again, there's not, I
mean, not t hat I' ve ever d one it, ce rtainly have been
tempted to slalom through those barrels. That would be
reckless driving and that wouldn't be doubled. It would be
stupid and so forth. But I think, you know, t o start to
narrow down things like this just for symbolism fact, and
I'm not saying that it's totally symbolism. Indeed, I don ' t
doubt for a minute or a day that this has saved lives. B ut
I think that when you' re diluting it, as Senator Smith has
said, and as, you know, I said cr ying w olf, then you' re
really going t o e nd up getting somebody killed sooner or
l a t e r .

SENATOR FRIEND: Yeah. T hanks. Interesting.

SENATOR BOURNE: Further questions? Senator Flood.

SENATOR FLOOD: Thank you, Chairman Bourne. Would the m ore
appropriate bill in your opinion be a bill that required the
Department of Roads to remove the sign within 24 hours after
the construction is complete? I mean if we' re, is I agree.
I' ve b een i n t h i s s i t ua t i on on Hi ghw a y 8 1 . I t ' s a
Department of Ro ads i ssue, not so much a DNV issue where
they completed the roadway, and a week later, the signs were
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still up. Is that the more appropriate bill?

ROB BUTLER: Well, y eah . A wee k later, you' re already
living in a perfect world i f it 's o nly a week la ter.
Indeed, that w ould be great. And does the Department of
Roads have room for improvement? To be nice, I' ll say yes.
I think that would be great. But I also think think that,
you know, just in general that, and that's why this wound
up, you know, again, very similar law last year, LB 67, went
before T an d T , this is coming here because, you know, it
allows, we' re not dealing with roads any more. Now we ' re
dealing with c ourts and what can and cannot be done. You
know, this may pass. You might have on e in a thou sand
judges accept it as a defense, and I think that's kind of
going back to what you' re saying. But as for letting...

SENATOR FLOOD: Did you like the sound of that?

ROB BUTLER: . ..the Department of Roads, you kn ow, tel ling
them that they have to do something, well, best of luck to
you.

SENATOR BOURNE: Are there further questions? Thank you .
Other testifiers in support? First testifier in opposition.
Welcome .

CURT BECK : Thank you . Chai rman Bourne, members of the
committee, my name is Curt Beck, C-u-r-t B-e-c-k. I am the
executive dir ector of t he Ne braska ch apter As sociated
G eneral Contractors of America. I a m testifying today in
opposition to LB 1120. Our ass ociation represents the
contractors that build the transportation infrastructure of
our state. We ' ve always supported legislation that would
provide protection for these workers, and we' re asking you
to protect our workers in these construction zones. While
we respect the need to let the public continue to tr avel
through construction zones, we believe the enforce nent of
the slower speeds in these work z ones a lso p rotects the
traveling public. A safe construction zone also allows us
to get m ore w ork done q u ickly and ef ficiently. Our
construction workers are out there working not only Nonday
through Friday, but they are often w orking evenings and
weekends. We are trying to get the work done as quickly as
possible because we know the p ublic i s pleased when we
complete projects in a timely manner. This is a priority
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for the industry. We feel strongly that we do not want to
provide an affirmative defense for speeding in construction
zones. We have concerns about the safety of our workers and
the safety of the traveling public. We ask you t o op pose
LB 1120. Thank y ou . I wou l d b e h app y t o an sw er an y
q uest i o n s .

SENATOR BOURNE: Questions for Nr. Beck? S eeing none, thank
you.

CURT BECK: Th a n k y ou .

SENATOR BOURNE: Other testifiers in opposition? Testifiers
neutral? Senator Smith has waived cl osing. That will
conclude the hear ing on Legislative Bill 1120. The
committee will stand at ease for ten minutes.

RECESS

SENATOR BOURNE: The next bill we are going to hear is
Legislative Bill 1223. Senator Co rnett is here to open.
Can I have, as she makes her forward, can I have a show of
hands of those here to testify in support of this next bill?
I see four . Those in opposition? I s ee none. T hose
neutral? One. Senator Cornett.

L B 122 3

S ENATOR CORNETT: Good afternoon, Chairman B ourne a n d
members of the Jud iciary Committee. Ny name is Abbie
Cornett and I represent the 45th Legislative District. I'm
here today to introduce LB 1223. LB 1223 would allow for
driver safety classes and traffic diversion programs of
minor traffic v iolations t o be four or eight hours in
duration. The regulations from the De partment o f Mot or
Vehicles is what currently is used to make the determination
on the duration of the class. Currently, those regulations
state the class will be eight hours. LB 1 223 wo uld al low
for flexibility to make them between four and eight hours.
This bill was brought to me on behalf of the Sa rpy C ounty
Attorney's Off ice, and they will be following me in
testimony to explain in further detail why this is ne eded.
T hank yo u v e r y m u c h .
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SENATOR BOURNE: Thank you. Are there guestions for Senator
Cornett? Seeing no ne, thank y ou. First testifier in
s uppor t .

MICHAEL SMITH: Good afternoon.

SENATOR BOURNE: W e lcome.

MICHAEL SMITH: Again, I'm Mic hael Smith, M-i-c-h-a-e-1
S-m-i-t-h. I'm a deputy county attorney in Sarpy County and
I ' m here on behalf of the Sarpy County Attorney's Office as
well as the County Attorneys Association. I guess the first
point of emphasis I'd l ike to ma k e is our purpose in
supporting this bill is not to make it easier for those who
engage in the diversion program, but to make sure that more
of them do do it. I am lucky enough to have a daughter who
just turned 15, and I'm in the process of teaching her how
to drive. And in doing that, I have found out and analyzed
my own habits is that I' ve developed some very b a d hab its
over the y ears, things I'm doing that I don't want her to
do, and probably no surprise. It ' s been almost 30 years
since I' ve had formal driver's training, and I haven't taken
anything besides an eye tes t in order to get a driver' s
license in 10 or 12 years, so I think it's only na tural I
would do th at . Whe n we have someone in a situation where
they want to avail themselves of the STOP program, o f the
drivers diversion program for these minor traffic offenses,
we view it as an opportunity to get people who may be in a
similar situation and get them education, not only just on
the laws they need t o pa s s t h e driver's test, but on
defensive driving and good dr iving habits, have t hem
reexamine their own habits and make everyone on t he road
safer. Th e problem we' re running into, we' ve seen, is that
with the longer program, the experience has been that people
just don't take it. It's not necessarily the money. It ' s
not that they don't want the offense on their records or the
points involved. It 's no w all of a sudden you' re asking
them to sacrifice an entire Saturday instead of a Saturday
morning, or tw o ev enings instead of just one. And in the
competing demands they have, fewer and fewer of them ta ke
that, a su bstantial amount. I be lieve the experience in
Omaha was somewhere between a third and a half is what size
of classes they w ere seeing. The Department of Motor
V ehicles has been very gracious in wo rking with us with
trying to me s h th e court decision from last year with the
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regulations, with the law, with our practices, and see what
fits together. And one of the concerns they came up with is
they were concerned that the legislation passed did not give
them the a b ility to pa s s a reg ulation of a c ourse of
anything but eight hours. And that is why we' re asking for
the legislation to allow them again to examine that through
regulation and attempt to sh orten that p rogram i f it ' s
appropriate, again, through that regulatory process. If it
is a shorter program and deemed to be more appropriate, we
believe more people will avail themselves of the educational
opportunity, and that is what we believe is the purpose, the
only good purpose, of having that program in place. Thank
you.

SENATOR BOURNE: Th ank y ou .
Seeing n o ne , t h a n k yo u .

MICHAEL SMITH: Thank you.

SENATOR BOURNE: Other testifiers in support?

BILL M U LHERIN: ( Exhib i t s 15 a n d 1 6) I h av e a h an d ou t f o r
the committee.

S ENATOR BOURNE: Just set them on the edge of the desk an d
we' ll get them.

BILL MULHERIN: Good afternoon, members of the committee.
My name is Bill Mulherin with the National Safety Council
out of Greater Omaha and...

SENATOR BOURNE: Could you spell your last name for us,
p lease?

B ILL MULHERIN: Sure. It ' s M-u-1-h-e-r-i-n. And we are
here in su pport of this bill. The lives of the people who
don't realize th e re a l risks of driving are making
cost-benefit decisions related to their driving habits every
day, and I' ll explain to you how that happens. We' ve been
offering, our o rganization has b een of fering the ST OP
program xn Omaha for over 20 years and, in conjunction with
the city up in Omaha. And in the mid-nineties, we did go to
a four-hour program and saw an increase in at tendance in
that program. Of course , in 2002 when the legislation
c hanged and the DMV rules came out, we had to g o to eig h t

Questions for Mr . Smith?
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hours, and w e d i d s ee an im mediate 55 percent drop in
attendance, and that has now stabilized at ab out a
30 percent drop over a two-year period. What we have found,
as the previous testifier has said, it's not a money issue,
it's not a record issue, it's the time issue. People do not
want to spend the time it takes to do an eight-hour program,
and that's why we ' re seeing the decrease. What 's in the
package there is research that has been done on thes e
programs, and the research shows that any driver education
program works. It doesn't matter if i t's four hours or
eight hours, and th e Na tional Safety Council offers both.
Both have a discernible positive effect on driver behavior.
Drivers who b ecome m ore c autious because they' ve got an
education have f ewer v iolations, fewer accidents, and
drivers who t ake th e cl ass b ecome more c autious about
driving. The DMV made the change t o their rul e bac k in
2002, doing what it thought was best given its scope, which
is a statewide scope. It set a uniform statewide standard.
They produced some legitimate rationale for that. As you' ve
heard, fairness, that is, why should somebody who's taking a
course to reduce two points from t heir l icense or get
reinstated have to take an eight-hour course, yet s omebody
who is taking a cou rse to dismiss a three-point speeding
ticket only have to do a four-hour course? They also, they
bring that u p as well. The real difference is that the
people that going to DMV's course for reinstatement or point
out have had extensive records, usually. People coming to
us to take a ticket dismissal class generally don' t. They
haven't had any education, and we want to get them in there
to do t h at . The other argument you' ll hear today against
this is that if some education is good, more education must
be better. And again, if it causes fewer people to get the
e ducation and thus change their driving behavior, the ne t
result wi ll be more tickets, more a ccidents, more
violations, more injury, and more death out t h ere. This
body, historically, has allowed prosecutors to make choices
in how they w ish to run their diversion and ch arging
d eci s i o n s . We'd ask that you take this bill u nder
consideration and pass it, bring it forward. Thank you.

SENATOR BOURNE: Thank you. Are there questions? So you' re
going to condense what you currently teach in eight hours,
identify what's most important, and reduce it to four?

BILL MULHERIN: Yeah. The National Safety Council has done
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that, and t here's descriptions of t he fo ur- an d the
eight-hour program in one of the packets. I' ve been there.
The four-hour program and the study that's behind that, that
backs that up from Lake County, has been extensively studied
and has b een in existence for nea rly 20 years. The
eight-hour program has been in existence since 1964, so it' s
not like these are new programs. What they do is they have
tackled the issues that d rivers are most need to pay
attention to, where they most need updating in their skills,
and they b ring them f orward in the four-hour format very
effectively.

SENATOR BOURNE: How is the fe e set for the eight-hour
program t oday?

BILL MULHERIN: Excuse me?

SENATOR BOURNE: How is the fee set for an eight-hour
p rogram t o d a y ?

BILL MULHERIN: The fee is set for us as a not for pr ofit,
and I think I speak for other not for profits as well, is
it's we try to make the cost of the program a small return
back to the city or the county and...

SENATOR BOURNE: Who sets the fee?

BILL MULHERIN: Oh , the fee is set in conjunction with the
local prosecutor, and then the DMV approves it.

S ENATOR BOURNE: Oka y, so the prosecutor where I'm from ,
Douglas County, that prosecutor would set the fee.

BILL MULHERIN: Yeah, he would definitely play a huge part
i n t h at .

SENATOR BOURNE: Okay. So , in the bill, there's no language
in there. So would a four-hour class be half as much?

BILL MULHERIN: You know, actually, the costs of running a
four-hour versus and eight-hour course are fairly similar.
The biggest difference being the cost of the instructor for
that additional eight hours, and the cost of any room rent.
You would see some decrease for sure, but it wouldn't b e
5 0 perce n t .
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SENATOR BOURNE: Some decrease in the cost of giving the
serv i c e . . .

BILL MULHERIN: Um-hum.

SENATOR BOURNE: ...but according to t he statute, no
decrease in the cost to the offender.

BILL MULHERIN: Well, I' ll give you an example. On the
corollary, when we went from a fou r-hour program t o an
eight-hour program ba ck in 2003, we did not ~ crease the
cost of the program to the offender, either. Wn~t we did
was when we an alyzed it, w e fo und that it added a few
dollars per student, and we found other ways, again, our
goal is t o give the motorist as much incentive as possible
to take the education, so w e found way s to abs orb th at
internally.

SENATOR BOURNE: I was on the committee in 2002, I believe,
when we changed this, and I don't remember exactly how this
works. So say the class is a hundred bucks, and I'm with
you, I hate to admit it, I' ve had the opportunity to take
one of these classes and I elected not to because it wasn' t
a ll, it wasn't worth the money to me. So I did mak e tha t
assessment. I agre e with you in that regard. Where does
that money go? So of the $100, how much goes to the county,
the state, you as the National Safety C ouncil? How are
these fees divided up, just so I know.

BILL MULHERIN: Well, it depends on the jurisdiction, but in
Omaha, the course is $85 to take the course, and $41 of that
is returned to the jurisdiction, and they use that on safety
programs in accordance with the, the city council does that
in Omaha, benefits the county. The remainder of that,
approximately, I ha ven't done the math, $43 goes to cover
our overhead. The re's a cost of pu rchasing text b ooks,
insurance, the cost of the building.

SENATOR BOURNE: So you pre tty m uch s p lit it down the
m iddle , y o u a n d. . . ok a y .

BILL MULHERIN: Yeah, I mean we try to keep the cost as l ow
as possible to t he motorist, so when they' re doing their
financial cost-benefit analysis, the price o f the class is
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equal to or less than a majority of the tickets, again, the
goal being to give them as much incentive.

SENATOR BOURNE: The classes have been around long enough.
Do we have an y evidence, any studies, anything that
indicates that they' re effective, that they' re truly paying
their way so to speak in society in terms of safer drivers?

B ILL MULHERIN: Yes. I' ve included in your packet a 199 1
study followed up with a 1996 review out of Lake County,
I l l i n oi s , wh i ch i s on e of t he f ou r coun t i es i n t h e
Chicagoland area, where they run several hundred thousand
people a year through there, and that study was done for
their courts using the four-hour program.

SENATOR BOURNE: But nothing here in Nebraska?

BILL MULHERIN: We' re in the process of doing that now. It
is, the way the records are set up, it's quite difficult to
put together a scholarly study, but we are working in
conjunction with DMV and others to make sure that we can do
that and h ave something to present, and we really want to
make sure that it's accurate when it comes out and not rush
i t .

SENATOR B OURNE:
n one, t h a n k yo u .

BILL MULHERIN: You' re welcome.

SENATOR BOURNE: Appreciate your testimony.

B ILL MULHERIN: T han k y ou .

SENATOR BOURNE: O ther testifiers in support? W e lcome.

MARTY CONBOY: Good afternoon. Marty Conboy, C-o-n-b-o-y,
city prosecutor from O maha. Good aft ernoon, Senators,
Mr. Chairman, be very br ief. You mentioned, Chairman
Bourne, that this committee had passed in 2002 a regulation
statute, and there was one needed at that time. There w e re
counties in t he state where it was really an inappropriate
use of this appearance of rehabilitation to raise revenue.
The regulations have now eliminated that. There really is
no abuse, and it is really an unfortunate thing t hat the

Great. Any further questions? See ing
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tail is kind of wagging the dog in the sense that a very
successful and proven serie . of programs have been impacted
tremendously by these regulations. The increase from f our
to eight hours did cause some cost increase, but did also
make it a disincentive for people to attend t o t he point
where close to 10 0 percent, or 50 percent, I guess of the
o riginal number now has been reduced to where we h a d wel l
over 10,000 attending, it's close to half of that now. And
in other words, what you see are people who probably need it
most, who have the least incentive to t ake a class l ike
this, a l ot of younger drivers in particular who are now
opting not to because of the time constraint or t he cost .
And it is a proven thing. We crossed that bridge a long
time, that the idea of training, especially in Nebraska, is
important. We don ' t re quire driver's education, and for
many of these people, especially the younger drivers, it is
the only time anybody really gives them good information and
training about safety, not j ust how to drive, but how to
drive safely. And anything that we can do to restore that
opportunity is important. We pr oved for many years, for
almost 20 years, that a four-year (sic) pr og ram was
successful. It is an approved Safety Council program at the
national level, and a curriculum which has many successes.
We are in the process o f a study in con junction with th e
University of Nebraska a t Omaha to look at some of those
pre-2002 attendees and look at their recidivism compared to
eligible drivers who did not take the program. And that is
something for t he ben efit of the Dep artment o f Mot or
Vehicles. But this statute would make that program a lot
more relevant. It does provide the opportunity for the DMV
to consider something like that. In addition, the bill also
does talk about the length of the program in relationship to
the fees, so that if it was better attended and shorter, the
fee reduction then could be passed along to the attendees.

SENATOR BOURNE: Thank you. Are there questions? Senator
Chambers?

SENATOR CHAMBERS: Just a comment.
going to comment on your tie today.

MARTY CONBOY: I was afraid that was what it was going to
be.

SENATOR BOURNE: Further questions? Seeing none, thank you.

Mr. Conboy, I 'm no t
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MARTY CONBOY: Th a n k you .

SENATOR BOURNE: I always appreciate your testimony. Other
testxfiers in support? Welcome.

PAT VENDITTE: Than k you, Mr. Chairman, me mbers of the
Judiciary Committee, Pat Ve nditte, V -e-n-d-i-t-t-e, 1235
Park Wild, Omaha, Nebraska.

SENATOR CHAMBERS: Before he launches, I want to pu ll his
coattail. Not o nly was he a member of the Legislature, he
was a member of the Judiciary Committee. I just thought I'd
let you know what you' re dealing with. (Laugh. )

PAT VENDITTE: Th a n k you .

SENATOR CHAMBERS: G ood man, though.

PAT VENDITTE: (Exhibits 17 and 18) Just a couple of t hings
with regard t o this legislative bill. At the request of
legal counsel, I was advised, or at least had the choice of
either coming in as a proponent or as an opponent, and he
said it really didn't make any difference, but t he p"int
that I wa n t to make this afternoon is very brief. ive
communicated with Se nator C hambers w ith re gard to an
amendment that I would like to have attached to this bill,
and it would simply say this: that any provider or ven dor
who is certified b y the state of Nebraska to teach the
Driver Safety Option Training Program as pretrial diversion
be allowed to administer the program in the jurisdictions,
of course, where they apply. And t he inte nt o f this
amendment is to prevent a monopoly and exclusivity of the
p retrial diversion programs. I am certified to te ach t h e
class, but my local jurisdiction prevents me from doing so,
and it's primarily the intent of this am endment t o all ow
anyone who is certified be allowed to teach the class. And
if I could get the page to distribute this for me, please.
I have, first of all, is the proposed amendment that I would
like to have the committee so consider. And in addition,
Mr. Chairman, I have one additional handout, i f the page
would do s o, pl ease. Sev eral years ago, and the way the
years pass, I, what do they say? The da y s pass an d the
years vanish? I met with Mr. Conboy's legal s taff,
Mr. Smalheiser and I believe it was Mike Goldberg, and it
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might even h ave b een Jeff Marcuzzo, and I presented my
program to teach the pretrial diversion program, and it was
upon the recommendation to the city council by Mr . Conboy
that they maintained the exclusivity with one agency in the
city of Omaha. And I contacted Mr. Conboy, and they had at
that time either a one-year or a two-year contract with that
p ar t i cu l a r ag enc y . The ne xt th i ng I know , the
recommendation before th e ci t y co uncil is a four- year
contract. And I called M r . Conboy and I said why is it
going to a four-year contract, and I, to be perfectly honest
with you, don't recall what his rationale was. And I s a id,
Marty, I' ll be bac k in four years. I went back in four
y ears and we attempted to become a certified vendor, and w e
were refused again. And the next thing I know, the contract
now is f or six years. And again, Mr. Chairman and members
o f the committee, we' re certified with the Dep artment o f
Motor Vehicles as you have before you there, and I believe
that any vendor who is certified should be allowed to teach
the class. I would be more than happy to entertain any
questions. And the other thing, Mr. Chairman, and I think
this is extremely important. You said you took the class?

SENATOR BOURNE: No, I actually declined..

PAT VENDITTE: You d e c l i n ed ?

SENATOR BOURNE: . ..because I didn't want to give up a whole
Saturday. I'm sorry to admit that, but...

PAT VENDITTE: You k n ow, Mr. Chairman, that's unfortunate
because once the insurance companies get wind of this, they
decide not to take the class, I' ve talked to many students,

33 percent. And I think if many of these drivers were aware
of that, w hether it's a fou r-hour, eight-hour, or a
t wenty-hour class, knowing that that insurance is going u p
33 percent, they' ll be at the class. And I can recall from
years past, they' ve had as many as 50 and 60 students in a
class. An d I can tell you it's been even higher than that.
And I guess my concern, Mr. Chairman, is this: if we' re to
go ahead with a four-hour class, and I don't need to have
you crunch the numbers, I think you'd be ve ry, y ou'd be
amazed if you started to crunch the numbers with a four-hour
class, the amount of revenue that's coming in. And I think
there's room for more than one provider in Douglas C ounty,

and their insurance rates have i ncreased as muc h as
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and I guess the final recommendation I would have before the
committee is very simply this. Limit the number of students
in a class. Make it conducive to the learning environment.
And make it fair for the people who are going to spend t he
four hours or eight hours. Make it fair to them, and have a
reasonable number of students in a class. And let's define
what reasonable is, but 50, 60, 75? I was at a class, I was
teaching next to a classroom, an alcohol education class, it
was...that's exactly what it was, an alc ohol e ducation
class. It was a program by Douglas County, 125 students in
that class at $85 apiece, you do the figures.

SENATOR BOURNE: Yeah. Let me just summarize; s o yo u' re
testifying in support of the bill, bu t you' re also
suggesting that by statute we open it up to other vendors,
and you' re also saying that there should be a limit to the
number of people that attend a particular class?

PAT VENDITTE: Precisely, Mr. Chairman.

SENATOR BOURNE: Fair enough. Are the re qu estions for
Mr. Venditte? Just to follow up on that since there's no
other questions, the certification that you handed out, and
this is w hat you' re recommending a person teaching this
class has, that's what somebody from th e Na tional Safety
Council, or the designated vendor would have?

PAT VENDITTE: Ex act l y .

SENATOR BOURNE:
t hi s c l a ss?

So you could go work for them and teach

PAT VENDITTE: Yes .

SENATOR BOURNE: There's no difference in the training that
is symbolized by this certificate and the training of the
people who currently are providing the STOP program
instruction?

PAT VENDITTE: And y ou know, Mr. Chairman, we should have
the option, too, as to how much we charge for t hat class?
If I can teach the class for $50 or $35, so be it. I don' t
think there ought to be restrictions on the price, on what I
need to charge. And I was asked at a hearing what I wou ld
charge. And I said it would be considerably less than what
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is being offered the motoring public at the present time.

SENATOR BOURNE: Fair enough. Are there any questions for
Nr. Venditte? Seeing none, thank you.

P AT VENDITTE: Tha n k yo u , N r . Ch ai r m a n .

SENATOR BOURNE: Appreciate your t estimony. Other
t estifiers in support of this bill? Testi fiers i n
opposition? Testifiers neutral?

BEVERLY NETH: (Exhibit 19.) Ch airman Bourne, members of
the committee, I am Beverly Neth, B-e-v-e-r-I-y N-e-t-h,
director of the Dep artment o f Motor Ve hicles. I am
appearing before you today to offer n eutral testimony
regarding LB 1223. In 2002, the Legislature enacted LB 1303
into law. LB 1303 was the state's first attempt to regulate
the minor traffic diversion programs that were in place in a
number of cities and c ounties across the s tate. The
Department of Motor Ve hicles was given th e task of
certifying the pretrial diversion plan fo r m i nor t raffic
violations and r egulating the content of the driver safety
training programs offered under an ap proved plan. This
process included the responsibility to promulgate rules and
regulations to define the state certification process for
the pretrial diversion plan and the driver safety training
program. During that rule making process, the Department
conducted two public hearings in which it received testimony
on the proposed regulation. Test imony provided at the
hearings reflected that some jurisdictions and providers
wanted to conduct a fou r-hour drivers safety training
course, and others wished to conduct an ei ght-hour safety
training course. In the final rule, the DMV required an
eight-hour class as a requisite for ce rtification. The
Department reached this c onclusion after g iving serious
consideration to the following factors: the testimony of
all interested parties presented at the hearings, the text
of the e nabling legislation, LB 1303, th e legislative
history of LB 1303 , and exi sting statutory language
associated with driver safety training programs. It was
clear from the te stimony presented by the parties at the
hearing that there was not consensus regarding the length of
classes. Ho wever, no testifiers questioned the proposed
curriculum set forth for the driver safety training course.
The proposed curriculum set forth in the draft rules was, as
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I understand it , designed fo r an eight -hour cours e.
Additionally, the le gislative debate stressed the need for
the state to regulate driver safety training programs so
that there would be uniformity in such programs across the
state. The Department believed that the need for uniformity
stressed by the Legislature required that the cer tified
classes be a uniform length. Finally, the DMV looked to
Nebraska Revised Statutes Section 60-4, 183, and 60-4, 188.
Both statutes outline the requirements for certain driver
education improvement courses that consist of eight hours of
instructions. The Department recognized that the
legislative history o f LB 1 303, and I also stress that
L B 1303 was t he first at tempt at state re gulation o f
pretrial traffic diversion plans regulating minor traffic
diversions and safety driver training programs, and t h at
future legislatures may need to further amend the law
regulating such programs. LB 1223, before you today, is the
first opportunity for the Legislature t o further re fine
state policy regarding the tr affic diversion plan a nd
related driver safety training programs. The Department of
Motor Vehicles welcomes further input and guidance from the
Legislature on the requirements for the certified programs.
I' ll be happy to answer any questions you might have.

SENATOR BOURNE: Thank you . Are there que stions for
Director Neth? Senator Flood.

SENATOR FLOOD: Thank you, Chairman Bourne. Thank you ,
Director Neth f or testifying. I'm interested to know if a
motorist is stopped and e ssentially cited fo r a traf fic
violation, does th e in surance company then receive notice
that the citation wa s issued, bu t th e y to o k t he STO P
p rogram, or does the insur ance c ompany r eceive n o
notification at all that the motorist was stopped?

BEVERLY NETH: If an individual is enrolled i n a traf fic
diversion program, the insurance company does not know that
the motorist ever received a citation because, in es sence,
the citation becomes void. It is not ever entered into our
system so that it would be tracked a s pa r t of a driving
r ecord .

SENATOR FLOOD: Thank you . That provides some clarity.
I ' ve had some c onstituents ask me que stions if their
insurance w ould still find out. Sec ond question I had, in
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Douglas County, obviously, they have the STOP program. In
Madison County, my district, they have a STOP program. But
in various counties across the s tate, there i s no STO P
program. Are we and hav e we crea ted an inconsistent
enforcement of o ur st ate s tatutes or your re gulations
governing speed limits across our state, where a driver in
Douglas County breaks the law and gets a chance to q et it
dismissed, but a driver in Dixon County breaks the law and
doesn't get it dismissed. Tha t doesn't seem fair if you
look at the goal of the uniform application and enforcement
of our laws. Would you have a comment on that?

BEVERLY NETH: Well, Senator, I think you' ve raised an issue
that has been raised in a number of venues, including the
constitutional challenge to th e statutes that was raised
when Sarpy County sued the Department. We cur rently have
75 counties that have approved STOP programs that have been
approved by the jurisdictions and eight c ities that h ave
approved plans and providers of STOP, or traffic diversion.
It really goes to the heart, and I think if y o u read the
Supreme Court de cision in Sar Count De artment of
Motor ehicles case that what you c ome away with is the
Supreme Court ha s decided t hat if a jurisdiction decides
that they are going to allow this type of program in th eir
jurisdiction, and it is still the jurisdiction's discretion
to allow the program, then the pr ogram must fol low t h e
statute and th e rules as promulqated by the Department.
Both the st atute and the rules were held to be
constitutional. But that issue w a s raised in the court
case, and I think it's been raised in previous testimonies
before this committee and in lots of discussions regarding
traffic diversion programs and their uniform access across
t he s t a t e .

SENATOR FLOOD: Do yo u have an opinion as to whether this
Legislature or this committee should amend our statutes to
require all counties to participate in a STOP proqram under
un>form guidelines and take t hat di scretion away f rom
prosecutors across the state?

BEVERLY NETH: I don 't particularly have an opinion about
that. I think that y o u ma y, once again, see a
constitutional challenge to that type of thing on behalf of
maybe a county attorney who does not want to offer this type
of program in his or her jurisdiction.
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SENATOR FLOOD: Thank you very much.

SENATOR BOURNE: Senator Aguilar.

SENATOR AGUILAR: Ns. Neth, couldn't a person just go to a
county where they offer the program and take the class?

BEVERLY
county
r ecei v e
County
Webster

SENATOR AGUILAR: So i t's really up t o the county wh ere
you' re c i t ed .

N ETH: I hei>eve that they have to dea l with th e
in which they r eceived the citation. So if you
a citation in, let's say, Adams County, and Ad ams
does not p rovide the pr ogram, you cannot go to
County and enroll in the program there.

BEVERLY NETH : Yes . You need to d eal with that court
jurisdiction in that county.

SENATOR AGUILAR: Okay, gotcha. Thank you.

SENATOR BOURNE: Further questions? Director, how many of
the 93 counties have such a program?

BEVERLY NETH: There ar e currently 75 counties and eight
cities that have the programs.

SENATOR BOURNE: Oh, the cities can do this as well?

BEVERLY NETH: Um-hum, um-hum.

SENATOR BOURNE: So, again, just to clarify here, your
testimony is m ore o f a concern about uniformity as it is
f our h o u r s v e r s u s ei g h t h our s .

BEVERLY NETH: It certainly is. We' re just really looking
to the Le gislature t o provide us the guidance that you' d
like to see in this program. From our perspective, when the
statute was first enacted, there was qu ite a bit of
discussion about this was the first attempt to regulate this
type of program. And we, I believe, did our best to bring
what we believed was the legislative intent to the rules and
regulations. That still has some level of controversy and
some level of discussion associated with it, so we' re really
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looking to th e le gislature to help us define what is the
public policy in this arena, and what is it you wish us to
do.

SENATOR BOURNE: Just for clarity, earlier testifier who was
advocating that the ability to teach these classes be opened
up to other vendors. And he submitted, and we this part of
the record, a ce rtificate of s afety training program or
something that's signed by you. Is that cer tificate the
same as w hat would be required for an individual to teach
one of these STOP programs? Is it the same?

B EVERLY NETH: Not really. Wha t we have d one with tha t
particular program is certify the driver training program
offered by that particular vendor. An d we have said t h at
the vendor is in compliance with the rules and offering a
program that utilizes the curriculum and those kinds of, and
engages their instructors in the rules. We also have rules
for instructors as a subset of the overriding rules. So we
have in fact certified that program. What the o ther step
is, the program providers need to have an approval from the
jurisdiction that they can in fact deliver that program in
that jurisdiction. And in t his particular jurisdiction,
Douglas County, and, I don't know if it's city and county,
have decided that t hey have e ntered into an exclusive
contract with one single provider to provide the STOP class,
the diversion classes.

SENATOR BOURNE: To your knowledge, is that, what t h ey' re
doing in Dou glas County, unique throughout the other
counties that offer this?

BEVERLY NETH: I think that this is the only situation where
we have two providers in the marketplace, in Douglas County.
The rest are really, I think, of a level that one provider
is about all the business can stand. So Douglas County is
unique in th a t situation. But I will say that
Nr. Venditte's company, Cornhusker Driving School, as you
note, has been certified, and they also are a certified
provider of the driver improvement course that I referenced
under a different statute here.

S ENATOR BOURNE: Oka y. Furt her questions? Seeing no ne ,
t hank y o u .
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B EVERLY NETH: Th a n k y o u ve r y m u c h .

SENATOR BOURNE: Ot her
t o c l os e ? Senat or Co
c onclud e t h e he ar i n g
Senator C u n n i n g ha m as
Committee is he re to
gets ready to testify,
folks here wishing to
I se e n o ne . Th ose i n
neutral? I see two. S
testifiers please sign

neutral testifiers? Se nator Cornett
rnett waives closing. That will
on Legislative Bill 1223. With that,
Chair of th e Business and La bor

open on Legislative Bill 1092. As he
can I have a show of hands of those
testify in support of this next bill?
opposition? I see non e . Those
enator Cunningham. Would the neutral
i n? We l c o me .

LB 109 2

SENATOR CUNNINGHAM: Good afternoon, Senator Bourne and
members of the committee. My name is Doug Cu nningham,
C -u-n- n - i - n - g - h - a - m , representing t he 40th Legislative
District here today to introduce LB 1092. LB 1092 is a very
short and brief bill. It 's part of a work co m p reform
package. Most of the package was introduced this week in
the Business and Labor Committee. This bill introduces a
penalty for e mployers that knowingly and with intent to
defraud or de ceive m isrepresent the status of their
employees. Employers may m isclassify workers by either
reporting the worker as an independent contractor when, in
fact, t he worker qualifies as an emp loyee, or by
misreporting the n umber o f hours w orked o r the work
performed by the empl oyee. By misreporting or
misclassifying a worker, the employer may reduce o r av oid
the payment of workers' compensation or un employment
insurance. The purpose of this bill, very s imply, is to
provide for a provision under the insurance fraud act and a
penalty under the criminal statutes for such misreporting or
misclassification of wo rkers. And it 's a means to
discourage those practices. And that's pretty brief.

SENATOR BOURNE: Thank you. Are there questions for Senator
Cunningham? Seeing none, thank you.

SENATOR CUNNINGHAM: Thanks.

SENATOR BOURNE: I' ll just double check. Are there any
proponents? Any opponents? First neutral testifier.
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RUTH CHERNOK: Chairman Bourne and members of the Judiciary
C ommittee, my name is Ruth Chermok, C-h-e-r-m-o-k, and I'm
here today on behalf of the National Electrical Contractors
Association. I was part of the working group that Se nator
Cunningham put together some months ago to begin to work on
meaningful work comp reform, and I would thank him for al l
of his efforts. At the beginning of that study, he informed
us the he intended to make it hurt for all of us, labor and
management. When he said that, I never envisioned the small
business owners and contractors I represent in orange jump
suits. So I now understand what he meant by making it hurt.
And I'm ki dding a bout that, and I'm certainly not making
light of insurance fraud. Saying that, we do support fraud
prevention and w e did engage in the conversation that were
some other states with some mode l s to preven t
misclassifications of em ployees. I realize that these
penalties may mirror other insurance fraud penalties, but I
would like to suggest to you today that some other cases of
fraud are more cl early defined. For example, willful
destruction of prop erty to create insurance fraud is
probably fairly easily measured. Particularly in our
industry, this has become a very subjective and gray area,
and not because someone is attempting to create a fraudulent
act . I ' l l g i v e you a n e x a mpl e i f I mi gh t . I was sp ea ki ng
to the i nsurance industry and some brokers that write for
o ur contractors, and one of the quotes was that o ften t h e
customer doesn't even r eally know what's right or, in our
case, the contractor. In our industry, there are sometimes
four classifications that will be appropriate for one line
of work, or even within a day, a worker who may be working
under one classification and another, depending on the job
task. The insurance industry and the brokers have ta ught
us, because our work comp premiums are so high and it is
such a high cost o f our business, to become very
sophisticated in h o w we track that. An example that was
given is there's a classification for executive supervision,
which implies that you do not work with the tools. The re' s
also a cl assification for foreman where you do. We might
have someone split those c lassifications up. I would
suggest and ask you to consider perhaps that as opposed to a
Class III felony type of penalty f or this, within state
government, there are other administrative fines and so
forth that m ight be appropriate, and maybe it should be a
percentage of pr emium or some other ty pe of penalty.
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L igh t ' s on .

SENATOR BOURNE: Th an k y ou . Questions for Ns. Chermok?
Seeing none, thank you. Next testifier, neutral.

JOE ELLIOTT: Nr . Chairman, members of the committee, my
name is J o e Elliott, E-1-1-i-o-t-t. I represent the
Professional Insurance Agents Ass ociation, and we ' re
testifying neutral on the bill. We have concerns over the
specific wording of the bill as it talks about in th e , on
page 3, at the bottom, "Knowingly and with intent to defraud
or deceive makes any false statement." This is the only
section of this fr aud a c t th a t specifically gets i n to
itemizations of what constitutes a premium criteria for
certain things. And workman's comp is a very big one. A nd
we as a gents are right in the middle because we represent
the company, and yet we' re representing the insureds. And
in many ca ses, we have to go out and sit down and find out
specifically what the payroll is. An d some cases, if the
insured has go t good rec ords and they have a federal ID
number and make quarterly, we have payroll reports, they' re
not going to have any problems. It's pretty simple. But
for years, a lot of information just kind of went by word of
mouth. You said, what's your payroll'? Well, it's $200,000
last year. And what 's it going to be next year? Well,
maybe $200,000 again next year. And so that's what we have
to kind o f go by , and the job classification is a very
complex. There's 200-and-some job classes, and if you g et
in t he cons truction fie ld , there's real technical
differences and we have to go to the NCCI , wh ich is the
expert on workers' comp, and get a clarification of what the
class should be. So we' re not the ultimate word on job
classes. An d when you start talking about p ayrolls and
rates for s ome certain classes in co ntracting, you' re
talking $10-$15 an hour. A roofer in some cases would b e
close to $15 an hour. So it 's critical that you get the
best payroll information you can get. And so I k now so me
agencies, and w e' ve adopted a form, saying, what is your
payroll and jo b classes, cla ssification, number of
employees, and so forth, and we have them sign this form
because that's the protection we have. And again , the
producer, us, a s independent agents, sign it as well. But
it' s, we just see that if there is a dispute, and I' ve seen
audit premiums come in. You audit these premiums at the end
of the year. I' ve seen some audit premiums, one account we
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had was $60,000 additional premium. Well, you know, some
agent probably wasn't on their toes as well as they should
have been because they shouldn't ever have let that payroll
get that far because they should be asking questions along
the way. Did you get a big job? Di d you do work in ice
storms? D id you ge t tornado extra work and what classes
were they? So, but none the less, if there's any fraud on
the part o f th at in sured, and this bill looks to me like
it's going after the insureds, then we' re going to be i n a
position where we' re going to probably be dragged in by the
insured and say, well, this agent told me this is acceptable
a nd this is all right. An d by as sociation, I think t h e
agent is go ing t o be in a difficult position to respond
because, by just being included in the s u it, f raud s uit,
he's going to damage his reputation materially. So that' s
our concern on this, and we think th e dollar amount of
$1,500 for a fraud case is way out of line, that that should
be increased because you' re talking a lot more dollars than
that in just one case if somebody hasn't reported a ne w
employee.

SENATOR BOURNE: Questions for Mr . Elliott? S o you' re
testifying in a neutral capacity. Maybe I'm having an off
afternoon here, but I'm not quite tracking. It sounds to
me, though, like you' re objecting to this. And I do want to
p oint out, it's you have to knowingly and with i n tent t o
defraud or d e cei v e . . .

JOE ELLIOTT: R ight.

SENATOR B OURNE: ...make a false statement to an insurer.
So, I mean, Mr. Elliott, when you talked about signing that
form, or having that form signed, I mean, that would seem to
me to protect you. I'm not quite tracking, number one, your
concern, number two, you ' re testifying in a neutral
capac i t y . I

J OE ELLIOTT: Well, a lot of time, they rely, t h e
relies on us pretty heavily.

SENATOR BOURNE: The insurer or the insured?

JOE ELLIOTT: Both.

SENATOR BOURNE: Okay , but this on l y ap plies

i nsured

i f you
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knowingly and with intent to deceive make a statement to the
i nsur e r .

JOE ELLIOTT: To an insurer.

SENATOR BOURNE: R ight.

JOE ELLIOTT: Right. But then we sign a contract with that
insurer to represent them and, you know, if we do an ything
fraudulent, they certainly are going to either cancel our
contract or bring an action against us for whatever damages
they might have suffered.

SENATOR BOURNE: Wh ich the y could d o even without this
s ta t u t e .

JOE ELLIOTT: Yes, they can do that without this s tatute.
But I'm concerned, too, that if they' re misrepresenting it
to an insurer, then you' ve got a situation, still, where the
agent can be brought in to prove or disprove the fraud.

S ENATOR BOURNE: Fa i r en ou g h .

JOE ELLIOTT: That's my concern, I guess.

SENATOR BOURNE: Oka y. Furt her questions? Seeing no ne,
thank you. Next testifier in a neutral capacity.

JAMES CAVANAUGH: Sen ator Bourne, members of the Judiciary
Committee, my name is James Cavanaugh. I'm an attorney and
registered lobbyist for the Independent Insurance Agents of
Nebraska. We appear in neutral capacity on LB 1092. We ' d
like to c ommend Senator Cunningham and his staff for the
long hours they' ve put in since the last session on the work
comp reform task force, many meetings and drafting this and
other ideas of, are for the good. I guess, as a lawyer and
someone who's done some criminal law in my career, I don' t
have the problem that maybe Joe pointed out in terms of the
liability. I don't think this expands our liability at all.
If you look in the sta tute, i t cites an other s ection,
Section 44-607, which i s actually contained in the green
copy, which is a standard insurance fraud provision. All
the new l anguage really does is say, you know, kind of the
same things are going to apply to workers' comp. But if
t hey ' r e n ot in there, you could be prosecuted under that
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existing statute, as far as we can see, Section 44-607. So
your liability as an agent is not really expanded. The
standard in here is the same standard that you have in all
criminal cases, which is you have to have intent. You' ve
got to set out to be a crook, and the state has to prove
that beyond a reasonable doubt. So the chances of you just
kind of backing into this accidentally in good faith i sn' t
something that's going t o ho ld up in court and get you
convicted. They' re going to have to prove that you intended
and conspired with somebody else to go about defrauding the
insurance company. So I guess with those caveats, we would
say that the statute seems to be kind of a redefinition and
a sharpening of definition in terms of comp, but doesn't in
our view expand the liability that agents have had . And
we' ve had discussions with the Insurance Department, which
seems to agree with that interpretation. I' d be happy to
answer any questions you might have.

SENATOR BOURNE: Thank you . Are there que stions for
M r. Cavanaugh ? Sena t o r Ch a mber s .

S ENATOR CHAMBERS: J am e s .

J AMES CAVANAUGH: Senat or .

SENATOR CHAMBERS: So w ith the Cavanaugh caveat, you are
okay with t his bill in terms of it not really altering the
l aw o f f r aud .

JAMES CAVANAUGH: I think that's a fair statement. We
looked at this i n terms of, you know, we see ourselves as
representing the consumer. Our clients are the people who
are buying this insurance. And we don't want to be involved
in, even if they do, in defrauding anybody. We don't want
to be involved in that. And so, as a policing measure, you
know, to set a clear s tandard, this is fine. B u t it' s
already there if you look at Section 44-607. It says you
can't do t his already. This just says, and by the way,
we' ll add that you can't do this already in comp cl aims.
You' ve been a la wyer a longer than I have, and maybe you
read it differently, but that's how I seem to see it.

SENATOR CHAMBERS: No, I didn't have a problem with it. But
I wanted to be sure that I was hearing correctly what y ou
said, and you said again what I thought I heard you say in
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the first place. Thank you.

SENATOR BOURNE: Further questions? Seeing none, thank you.
Nice seeing you again. Other neutral testifiers? Senator
Cunningham to close.

SENATOR CUNNINGHAM: Thank you. I' ll be very brief. This
idea was b rought mostly because of t he problems that
h appened when the Qwest Center was b eing built ard t h e
m isclassification of wor kers. And when we die som e
investigating and one of the companies that was involved at
that time has had 106 injuries since 1996. And in dealing
with the Department of Insurance, they felt that this would
close a loophole for workers' compensation, so the language
was worked on jointly with my staff and the Department of
I nsurance .

SENATOR BOURNE: Questions for Senator Cunningham? I' ve got
a quick one . I just want to understand how this works
globally, I guess. How did, okay, a worker is a worker. If
they' re, regardless of the classification, aren't they
c overed b y w o r k e r s ' c om p ?

SENATOR CUNNINGHAM: Well, there's different...well, because
of the wage levels of different workers and different hazard
levels for t hose w orkers, there's different amounts of
premium.

SENATOR BOURNE: Okay. So what were we seeing up there, you
know, at t he Qwest Center and t hat subcontractor or
cont r a c t o r ?

SENATOR CUNNINGHAM: Say that again.

SENATOR BOURNE: What were we seeing specifically that your
piece of legislation will stop, specifically?

SENATOR CUNNINGHAM: Well, in that case, the, oh, what's the
terminology? Not subcontractor, but...what's the
terminology I'm lookinq for? Independent contractor. They
were classifying them t hat wa y a n d not calling them
employees .

SENATOR BOU RNE : Okay , so then they' re, if it 's an
independent contractor, they don't enjoy workers' comp?
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SENATOR CUNNINGHAN: That's correct.

SENATOR BOURNE: Oka y. Okay. Furt her questions? Thank
you.

SENATOR CUNNINGHAM: Thank you.

SENATOR BOURNE: That will con clude the hearing on
Legislative Bill 1092. (See also exhibit 20) Senator Brown
to open on Legislative Bill 794. Welcome.

LB 4

SENATOR BROWN: Nr. Chairman and members, I know you want to
leave, and so we ' re going to try to make this quick. I'm
Pam Brown. I represent D istrict 6 and I'm her e to
introduce, District 6 in Omaha, to introduce LB 794. Over
the past, probably five years, states have been s truggling
with dealing with the problems that are presented to their
citiz ns and to their businesses by spam. And it has become
more rewarding in many ways for individuals to pa rticipate
in the process of spamming. The federal government decided
to become involved because states were developing a
patchwork of ways to address it that was generally reliant
on the volume of the information that was going out. In
some cases, that could be legitimate. The FTC held hearings
and most of the testimony was from businesses concerned that
they maintain their opportunity to use solicitations of this
sort for legitimate purposes. But what they found about the
spam, rather than it being about volume, was that the people
who were using it for purposes that were not legitimate lied
in the header of spam, lied in the body, lied as to the name
of the business, and most importantly, they lied about your
ability to opt out. In fact, often, if you used, if you hit
the thang that said that you did not want to receive these
any more, that meant that you were permanently on the list
that you were going to receive that k ind of information.
The FTC hear ings res ulted in the fe deral Can Sp am
legislation, which preempted much of the regulation at the
state level of spam. But this bill is, takes a little
c orner that we think is still available to th e states a n d
prov>des for those intentional acts where an individual or a
business is harmed, that there is eit her cr iminal
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prosecution recourse or the ability to recover damages. And
it is very carefully constructed to be consistent with the
Can Spam so that we' re not getting into preemption issues,

opportunity. I was just in a hearing about a tot ally
different matter, and one of the representatives for a local
political subdivisions talked how their system was brought
down by an out-of-state company that was trying t o access
records that t hey ac cessed through t hat system, but the
computer methodology that they were using actually brought
the system down. Something that is at least tangentially
contained in the bill, that t here w ould be a recourse
against th at comp any fo r do ing s omething that w ould
interfere with the computer equipment. So I would just urge
you to consider the bill.

SENATOR BOURNE: Thank you. Are there questions for Senator
Brown? Seeing none, thank you. Are there testifiers in
support? Welcome.

COREY O' BRIEN: Good afternoon. Members of the committee,
my name is Corey O ' Brien. I'm an assi stant a ttorney
general, but today I'm here representing the Nebraska County
Attorneys Association in support of LB 794. The benefits of
LB 794 are j ust as apparent a s Se nator Brown made them
appear. There are some gaps in the types of fraud that ar e
occurring. Over the Internet, the spammers adapt as quickly
as technology adapts, and we believe LB 794 closes some of
those gaps. One additional benefit that I not e d from
LB 794, in sub section 6 i s that , one of the things that
we' re encountering frequently is spam, or mi sdirecting of
e-mails, to send child pornography, and innocent bystanders
are being accused of sending child pornography through some
of the s oftware that's being used to also facilitate the
sending of spam, so we believe that could also be a benefit
of LB 794. That's why we' re in support of it. If you have
any questions, I'd be happy to answer them. Thank you.

SENATOR BOURNE: Thank yo u . Ar e there q ues tions f o r
Nr. O' Brien? Core y, you' re comfortable that the federal
government didn't totally preempt in this area?

COREY O' BRIEN: I do n't be lieve t hat fe deral g overnment
totally preempts, and t hat t h ere are gaps in the federal
coverage in that some of these sit uations do amount to

but I think it does offer the citizens of Nebraska some
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localized fraud. They co uld be and should be, probably,
prosecuted on the state level, as well as give the consumers
of Nebraska that have been harmed by spam the opportunity to
bring their causes of action in state court.

SENATOR BOURNE: Okay. Further questions? Thank you.

COREY O' BRIEN: Thank you, Senator.

SENATOR BOURNE: Other testifiers in support? Testifiers in
opposition? Are there any neutral testifiers? Se nator
Brown t o c l o se .

SENATOR BROWN: Corey's t estimony reminded me th at my
husband actually has been the subject of spam at his office
soliciting pornography, and we pretty much believe that had
he said that h e did not want to receive any more of these
messages, he would have gotten into some sort of da tabase.
He works at the medical center, the University of Nebraska
Medical Center. He's asked their IT people to do something
about it, b u t this is something that even though they very
sophisticated spam blockers, that has twice gotten by their
s pam bloc k e r s .

SENATOR BOURNE: Try explaining that to your employer.
Questions? Senator Chambers.

SENATOR CHAMBERS: I just happened to think, Senator Brown,
if your first name were Shirley and were going to do like
CEOs do, and you go by your first initial, middle name, last
n ame, you wo u l d b e "S. Pam" Brown. ( Laugh) I j u st t hou gh t
I ' d . . .

SENATOR BROWN: That was very to the point. (Laugh)

SENATOR BOURNE: On that note, t hat will conclude the
hearing on Legislative Bill 794 and the hearings for this
a ft e r n o on .


